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SECURITIES  AND  EXCHANGE 
COMMISSION 
[  17  CFR  Part  240  ] 

[Release  Nos.  33-5731;  34-12676;  4(19386; 
File  No.  S7-649J 

TENDER  OFFERS 
Rules  and  Schedules 

The  Securities  and  Exchange  Commis¬ 
sion  today  proposed  for  comment  certain 
rules  and  related  schedules  under  Sec¬ 
tions  14(d)  and  14(e)  of  the  Securities 
Exchange  Act  of  1934  (“Exchange  Act”) 
[15  U.S.C.  78a  et  seq.,  as  amended  by 
Pub.  L.  No.  94-29  (June  4,  1975)  1  with 
respect  to  tender  offers.  If  adopted,  these 
proposals  would  augment  the  present 
statutory  requirements  by  providing 
specific  disclosure  and  dissemination  re¬ 
quirements,  additional  substantive  regu¬ 
latory  protections,  particular  antifraud 
provisions  and  other  regulations  with  re¬ 
spect  to  certain  cash  tender  offers  and 
exchange  offers.  The  proposals,  which 
are  based  in  part  on  the  record  in  the 
Commission’s  Public  Fact-Finding  Inves¬ 
tigation  in  the  Matter  of  Beneficial  Own¬ 
ership,  Takeovers  and  Acquisitions  by 
Foreign  and  Domestic  Persons  (“Tender 
Offer  Hearings”),1  are  not  applicable  to 
presently  pending  tender  offers  or  to 
tender  offers  announced  prior  to  the  ac¬ 
tual  adoption  and  effectiveness  of  any  of 
the  proposals  contained  herein.  Inter¬ 
ested  persons  are  invited  to  submit  their 
written  comments  on  the  proposals  by 
September  30,  1976. 

The  Commission’s  primary  mandate 
under  the  federal  securities  laws  is  to 
protect  investors  and  to  act  in  the  public 
interest.  In  the  context  of  tender  offers, 
the  Commission  is  empowered  to  require 
full  and  fair  disclosure  for  the  benefit 
of  investors  and  to  permit  both  the  per¬ 
son  making  the  tender  offer  (the  “bid¬ 
der”)  and  the  management  of  the  com¬ 
pany  whose  securities  are  being  sought 
(the  “subject  company”)  an  equal  op¬ 
portunity  to  fairly  present  their  posi¬ 
tions.  The  Commission  is  mindful  that 
any  efforts  to  benefit  investors  in  this 
area  must  be  made  without  tipping  the 
balance  of  regulation  in  favor  of  either 
the  bidder  or  the  subject  company. 

Accordingly,  the  Commission  has  re¬ 
examined  its  present  disclosure  require¬ 
ments  relating  to  persons  making  tender 
offers.  Proposed  Schedule  14D-1  [17  CFR 
240.14d-1001  for  tender  offer  statements 
contains  several  new  items  not  contained 
in  current  Schedule  13D  [17  CFR  240.- 
13d-1011  (which  is  now  used  for  acquisi¬ 
tion  statements  and  tender  offer  state¬ 
ments)  and  several  significant  modifica¬ 
tions  of  items  that  are  in  Schedule  13D. 
A  new  Item  3  would  require  disclosure 
of  business  relationships  and  transac¬ 
tions  between  the  bidder  and  the  subject 
company  during  the  past  three  years  and 
would  call  for  disclosure  of  any  negoti¬ 
ations  between  those  parties  relating  to 


1  Securities  Act  Release  Nos.  6529  (Septem¬ 
ber  9,  1974)  (39  FR  33835)  and  6538  (Novem¬ 
ber  6,  1974)  (39  FR  41223). 


the  tender  offer  and  other  specified 
transactions  or  proposals.  A  new  Item  9 
would  require  additional  disclosures  in¬ 
cluding  financial  statements  and  the  ap¬ 
plicability  of  anti-trust  laws  and  margin 
requirements  when  such  information 
would  be  material  to  a  reasonable  share¬ 
holder  in  deciding  whether  to  tender,  sell 
or  hold  securities  being  sought  in  the 
tender  offer.  A  revised  Item  4  would  re¬ 
quire  additional  disclosure  regarding  a 
bidder's  source  of  funds  including  how 
the  bidder  plans  to  repay  any  loan.  A 
revised  Item  5  would  require  disclosure 
of  a  bidder’s  plans  or  proposals  regard¬ 
less  of  whether  the  bidder  is  seeking  con¬ 
trol  of  the  subject  company. 

To  insure  that  investors  have  an  ade¬ 
quate  opportunity  to  consider  the  more 
meaningful  disclosures  required  by  those 
proposals,  the  Commission  is  also  pro¬ 
posing  certain  dissemination  rules  de¬ 
signed  to  encourage  prompt  and  wide¬ 
spread  communications  of  cash  tender 
offers  through  the  use  of:  stockholder 
lists,  which  for  the  first  time  would  be 
available  under  SEC  rules;  summary  ad¬ 
vertisements  containing  an  undertaking 
to  transmit  complete  materials  upon  re¬ 
quest;  or  long  form  publication  of  the 
entire  offer,  which  is  the  current  practice 
in  connection  with  conventional  cash 
tender  offers. 

The  Commission  has  also  re-examined 
the  present  disclosure  requirements  re¬ 
lating  to  subject  companies  and  other 
persons  making  a  solicitation  or  recom¬ 
mendation  in  connection  with  a  tender 
offer  and  is  now  proposing  Schedule 
14D-4  [17  CFR  240.14d-1011  to  replace 
current  Schedule  14D  [17  CFR  240. 14d- 
1011.  Although  the  proposed  schedule 
generally  conforms  to  the  current  one, 
several  additional  items  would  be  in¬ 
cluded  and  several  items  would  be  modi¬ 
fied.  For  example,  disclosure  of  actual  or 
potential  conflicts  of  interest  between 
the  person  filing  the  statement  and  the 
subject  company,  the  bidder  or  their  re¬ 
spective  affiliates  may  be  required  in  the 
description  of  contracts,  understandings, 
or  other  relationships  between  such  per¬ 
sons  pursuant  to  Item  3(b) . 

To  further  insure  that  investors  have 
an  adequate  opportunity  to  consider 
communications  from  the  bidder  as  well 
as  the  subject  company  in  deciding 
whether  to  sell,  tender  or  hold  part  or 
all  of  their  securities,  the  Commission  is 
also  proposing  rules  that;  require  all 
tender  offers  to  remain  open  for  at  least 
fifteen  business  days  and  for  at  least  ten 
business  days  after  any  increase  by  the 
bidder  in  the  offered  consideration;  pro¬ 
vide  withdrawal  rights  for  shares  de¬ 
posited  by  investors  during  the  first  ten 
business  days  of  an  offer  and  other  with¬ 
drawal  rights  in  the  event  of  a  competing 
tender  offer;  and  permit  bidders  to  ex¬ 
tend  pro  rata  acceptance  rights  through¬ 
out  a  tender  offer. 

To  facilitate  the  communication  of 
complete  information  to  the  trading 
markets  and  to  assist  the  national  secu¬ 
rities  exchanges  and  the  National  Asso¬ 
ciation  of  Securities  Dealers,  Inc.  In 
carrying  out  their  responsibilities  of  self¬ 


regulation  under  the  federal  securities 
laws,  the  Commission  for  the  first  time  Is 
proposing  rules  that  would  require  copies 
of  schedules  filed  by  the  bidder  and  per¬ 
sons  making  a  solicitation  or  recommen¬ 
dation  to  be  mailed  to  such  organi¬ 
zations. 

The  Commission  is  also  proposing 
anti-fraud  and  other  provisions  to  curb 
certain  apparent  abuses  in  connection 
with  tender  offers.  The  Intended  effect  of 
such  proposals  is  to  require  prompt 
status  reports  whenever  a  tender  offer 
is  extended ;  to  require  prompt  payment 
or  return  of  securities  after  the  expira¬ 
tion  of  a  tender  offer;  and  to  prohibit 
direct  and  indirect  purchases  of  certain 
securities  by  a  bidder  immediately  after 
termination  of  a  tender  offer  whether  or 
not  it  was  successful. 

It  should  be  noted  that  proposed  Rules 
14d-2  [17  CFR  240.14d-2J  and  14d-4 
[17  CFR  240.14d-41  would  require  that 
nonrefundable  fees  be  paid  when  the 
initial  Schedule  14D-1  or  Schedule  14D-4 
is  filed  with  the  Commission.  Under  these 
proposals,  no  additional  filing  fees  would 
be  required  for  amendments  to  either 
schedule.  The  Commission  plans  to  pro¬ 
pose  a  formal  fee  structure  for  all  Wil¬ 
liams  Act  filings  in  a  subsequent  release. 
The  determination  of  such  fees  by  the 
Commission  will  take  into  consideration 
the  direct  and  indirect  cost  to  the  Gov¬ 
ernment,  the  value  to  the  recipient,  pub¬ 
lic  policy  or  interest  served  and  other 
pertinent  factors.* 

This  release  contains  a  general  de¬ 
scription  of  the  legislative  and  admin¬ 
istrative  background  of  the  proposals 
and  a  synopsis  of  the  specific  proposals 
to  assist  in  a  better  understanding  of 
their  provisions.  However,  attention  is 
directed  to  the  proposals  themselves  for 
a  more  complete  understanding. 

I.  Background 

The  Williams  Act  Amendments  to  the 
Exchange  Act  provided  for  federal  reg¬ 
ulation  of  tender  offers.  Section  14(d) 
of  the  Exchange  Act  is  applicable  to 
classes  of  equity  securities  which  are  reg¬ 
istered  pursuant  to  Section  12  of  the  Ex¬ 
change  Act,  or  which  would  have  been 
required  to  be  registered  pursuant  to  that 
Section  except  for  a  specific  statutory 
exemption  for  insurance  companies  or 
which  have  been  issued  by  a  closed-end 
Investment  company  registered  under  the 
Investment  Company  Act  of  1940.  Gen¬ 
erally,  Section  14(d)  makes  it  unlawful 
for  any  person  (or  group  of  persons)  to 
make  a  tender  offer  for  or  request  or 
Invitation  for  tenders  of  such  securities 
which,  if  successful,  would  result  in  that 
person  being  the  direct  or  indirect  bene¬ 
ficial  owner  of  more  than  5  percent  of  a 
class  of  such  securities  unless  that  per¬ 
son,  at  the  time  of  publication  or  distri¬ 
bution  of  the  tender  offer,  has  filed  with 
the  Commission  a  statement  disclosing 
the  information  specified  in  Section  13(d) 
as  well  as  such  other  Information  re- 


*  Independent  Offices  Appropriations  Act, 
31  U.S.C.  483(a). 
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quired  by  the  Commission’s  rules.  Among 
other  things,  Section  14(d)  also  contains 
regulatory  provisions  relating  to  share¬ 
holders’  withdrawal  rights  and  their  pro¬ 
rata  acceptance  rights,  as  well  as  the  bid¬ 
der’s  obligation  to  treat  all  tendering 
shareholders  equally  with  respect  to  any 
increase  in  the  offered  consideration. 
Section  14(d)(4)  requires  that  all  rec¬ 
ommendations  relating  to  tender  offers 
be  made  in  accordance  with  rules 
adopted  by  the  Commission.  Section 
14(e),  which  is  applicable  to  all  tender 
offers  and  recommendations  related 
thereto,  makes  it  unlawful  for  any  per¬ 
son  to  make  any  untrue  statement  of  a 
material  fact  or  to  omit  to  state  any  nec¬ 
essary  fact  or  to  engage  in  any  fraudu¬ 
lent,  deceptive  or  manipulative  acts  or 
practices  in  connection  with  any  actual 
or  planned  tender  offer. 

In  passing  the  Williams  Act.  P.L.  90- 
439,  in  1968,  Congress  recognized  that 
although  “takeover  bids  should  not  be 
discouraged,”*  regulation  of  tender  of¬ 
fers  was  necessary  for  the  purposes  of 
disclosure  of  material  information  and 
substantive  protection  to  investors.4  The 
approach  was  considered  necessary 
because: 

The  competence  and  Integrity  of  a  com¬ 
pany's  management  and  of  those  persons  who 
seek  management  positions,  are  of  vital  Im¬ 
portance  to  stockholders.  Secrecy  In  this  area 
Is  Inconsistent  with  the  expectations  of  the 
people  who  Invest  in  the  securities  of  pub¬ 
licly  held  corporations  and  Impair  public 
confidence  in  securities  as  a  medium  of 
Investment.6 

Congress  also  heard  testimony  about 
the  need  to  provide  adequate  communi¬ 
cation  with  the  shareholders  and  to  in¬ 
sure  sufficient  time  to  make  an  invest¬ 
ment  decision  in  order  to  avoid  undue 
pressure  on  shareholders  during  a  tender 
offer.* 

However,  in  adopting  this  approach 
Congress  was  aware  of  the  positions  of 
the  bidder  and  the  company  whose  secu¬ 
rities  are  being  sought  in  a  tender  offer 
and  therefore  took : 

•  •  •  extreme  care  to  avoid  tipping  the 
balance  of  regulation  either  In  favor  of  man¬ 
agement  or  In  favor  of  the  person  making 
the  takeover  bid.  The  bill  Is  designed  to  re¬ 
quire  full  and  fair  disclosure  for  the  benefit 
of  Investors  while  at  the  same  time  provid¬ 
ing  the  offeror  and  management  equal  oppor¬ 
tunity  to  fairly  present  their  case.7 

In  order  to  immediately  implement  this 
statutory  framework  the  Commission 
adopted  emergency  rules  and  regulations 
under  the  Williams  Act  Amendments.* 


*8.  Rep.  No.  650,  90th  Cong.,  1st  Sess.  3 
(1967). 

■Id.  at  1. 

6  Id.  at  2. 

•See  generally,  testimony  of  Hon.  Manuel 
P.  Cohen,  Chairman  SEC,  Hearings  on  S.  510 
Before  the  Subcomm.  on  Securities  of  the 
Senate  Comm,  on  Banking  and  Currency,  90th 
Cong.,  1st  sess.  (1967).  * 

7S.  Rep.  No.  550,  90th  Cong.,  1st  Sess.  3 
(1967). 

■Exchange  Act  Release  No.  8370  (July  30, 
1968)  (33  FR  11016)  amended  by  Release  No. 
8393  (August  30,  1968)  (33  FR  13036).  See 
also  Release  No.  8556  (March  24,  1969)  (34 
FR  6101). 


Subsequent  to  the  passage  of  the  1970 
Williams  Act  Amendments,  P.L.  91-567,' 
which  provided  additional  investor  pro¬ 
tection  in  the  context  of  tender  offers, 
the  Commission  made  further  amend¬ 
ments  to  its  rules.10 

In  November  and  December  1974,  the 
Commission  conducted  its  Tender  Offer 
Hearings.  The  written  and  oral  testimony 
of  witnesses  and  letters  of  comment  from 
interested  persons  highlighted  certain  is¬ 
sues  such  as  the  definition  of  the  term 
“tender  offer,”  communications  with 
shareholders,  adequate  time  for  share¬ 
holders  to  evaluate  tender  offers  and 
make  investment  decisions  and  disclosure 
pertaining  to  tender  offers. 

On  the  basis  of  the  Tender  Offer  Hear¬ 
ings,  Congressional  hearings,  judicial 
decisions  and  the  Commission  experience 
with  the  present  regulatory  framework, 
the  Commission  is  proposing  rules  and 
schedules  intended  to  provide  more  ef¬ 
fective  disclosure,  communication  and 
substantive  regulation  of  tender  offers 
while  maintaining  the  balance  between 
the  bidder  and  the  company  whose  secu¬ 
rities  are  being  sought  by  the  tender  offer. 
The  Commission  is  of  the  view  that  these 
proposals,  if  adopted,  would  carry  out  the 
Congressional  intent  in  enacting  Sections 
14(d)  and  14(e). 

II.  Definition  of  the  Term  “Tender 
Offer” 

Although  testimony  and  letters  of  com¬ 
ment  were  received  at  the  Tender  Offer 
Hearings  on  the  definition  of  the  term 
“tender  offer,”  no  consensus  of  opinion 
was  reached  on  the  meaning  of  the  term. 
Several  commentators  suggested  exemp- 
tive  provisions  having  the  effect  of  ex¬ 
cluding  particular  types  of  transactions 
from  the  definition  of  the  term,  such  as 
offers  made  to  a  small  group  of  share¬ 
holders.  However,  it  is  the  Commission’s 
view  that  such  exemptions  are  not  prop¬ 
er  unless  a  definition  of  the  term  is  first 
established.  In  light  of  the  record  of  the 
Tender  Offer  Hearings,  the  Commission’s 
position  at  this  time  is  that  a  definition 
of  the  term  “tender  offer"  is  neither  ap¬ 
propriate  nor  necessary.  This  position  is 
premised  on  the  dynamic  nature  of  these 
transactions  and  the  need  of  the  Com¬ 
mission  to  remain  flexible  in  determining 
what  types  of  transactions,  either  present 
or  yet  to  be  devised,  are  or  should  be  en¬ 
compassed  by  the  term.  Therefore,  the 
Commission  specifically  declines  to  pro¬ 
pose  a  definition  of  the  term  “tender 
offer.” 

The  Commission’s  position  should  in 
no  way  be  construed  to  mean  that  the 
term  applies  only  to  so-called  conven¬ 
tional  tender  offers  whereby  an  offer  is 
published  by  a  person  requesting  that  all 
or  a  portion  of  a  class  of  a  company's 
securities  be  deposited  during  a  fixed 


•  H.R.  Rep.  No.  91-1655,  91st  Cong.,  2d  Sess. 
(1970). 

10  Exchange  Act  Release  No.  9060  (January 
18,  1971)  (36  FR  976).  The  Commission  has 
also  adopted  rules  relating  to  short-tender¬ 
ing  of  securities  (17  CFR  240.10b-4)  and 
purchases  during  a  tender  offer  by  a  bidder 
other  than  pursuant  to  such  offer  (17  CFR 
240.10b-13) . 


period  of  time  so  that  such  peison  may 
purchase  such  securities  at  a  specified 
price  (whether  cash  and/or  securities) 
and  subject  to  specified  conditions.  But 
rather,  the  term  is  to  be  interpreted 
flexibility  and  applies  to  special  bids ; 11 
purchases  resulting  from  widespread 
solicitations  by  means  of  mailings,  tele¬ 
phone  calls  and  personal  visits; 10  and 
any  transaction  where  the  conduct  of 
the  person  seeking  control  causes  pres¬ 
sures  to  be  put  on  shareholders  similar 
to  those  attendant  to  a  conventional 
tender  offer.  9 

HI.  Synopsis  of  Proposals 

A.  PROPOSED  RULE  14d-l 1  CERTAIN 
DEFINITIONS  [17  CFR  240.14d-l] 

At  present.  Regulation  14D  [17  CFR 
240.14d-l  through  240.14d-101]  does  not 
contain  a  definitional  section.  In  order  to 
clarify  terms  frequently  used  in  the  pro¬ 
posed  rules  and  schedules,  the  Commis¬ 
sion  is  proposing  Rule  14d-l.  The  deci¬ 
sion  by  the  Commission  not  to  define  the 
term  "tender  offer”  at  this  time  is  dis¬ 
cussed  above.  The  terms  “bidder”  and 
“subject  company”  provide  short-hand 
references  to  the  principal  participants 
in  a  tender  offer.  The  term  “tender  offer 
material”  is  a  non-exclusive  reference  to 
the  types  of  information  that  are  re¬ 
quired  to  be  disseminated  to  security 
holders  by  means  of  the  summary  pub¬ 
lication  and  the  stockholder  list  proce¬ 
dures  set  forth  in  proposed  Rule  14d-3. 

B.  PROPOSED  RULE  14d-2 :  FILING  OF  TENDER 

OFFER  STATEMENT  [17  CFR  240.14d-2] 

Section  14(d)(1),  the  provisions  of 
which  are  more  fully  described  above, 
sets  forth  filing  requirements  applicable 
to  all  tender  offers.  At  the  present  time, 
a  person  soliciting  tenders  must  file  with 
the  Commission  a  statement  containing 
the  information  specified  in  Schedule 
13D  prior  to  the  time  the  offer,  request 
or  invitation  is  first  sent  or  given  to  secu¬ 
rity  holders.  Copies  of  the  statements  in 
the  form  filed  with  the  Commission  are 
required  to  be  sent  to  the  issuer  not  later 
than  the  date  such  material  is  first  pub¬ 
lished,  sent  or  given  to  security  holders. 
These  requirements  also  apply  to  any  ad¬ 
ditional  material  soliciting  or  requesting 
tender  offers  after  the  initial  solicitation. 
The  provisions  of  present  Rule  14d-l  [17 
CFR  240.14d-11  parallel  those  of  Section 
14(d)(1). 

With  certain  changes,  the  provisions 
of  proposed  Rule  14d-2  would  generally 
conform  to  the  present  filing  framework. 
Under  proposed  Rule  14d-2(a),  the  bid¬ 
der  would  be  required  to  take  certain  ac¬ 
tions  prior  to  or  simultaneously  with  the 
time  the  tender  offer  is  first  published, 
sent  or  given  to  security  holders.  In  ad¬ 
dition  to  making  a  filing  with  the  Com¬ 
mission  and  a  transmittal  to  the  subject 
company,  the  bidder  would  be  required 
to  transmit  a  copy  of  the  proposed 
Schedule  140-1  with  exhibits  to  any  na- 


u  Exchange  Act  Release  No.  8391  (August 
30.  1968)  (44  FR  13036). 

“  "Cattlemen's  Investment  Co.  v.  Fears  * 
343  F.  Supp.  1248  (W.D.  Okla.  1972). 
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tional  securities  exchange  where  the 
class  of  the  subject  company’s  securities 
sought  by  the  tender  offer  is  traded  and 
to  the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  if  such  class  of 
the  subject  company’s  securiites  is  traded 
In  the  over-the-counter  market.  The 
Commission  recognizes  the  unsettling  ef¬ 
fect  that  tender  offers  have  on  trading 
markets  and  believes  that  this  proposal 
will  insure  that  securities  exchanges  and 
the  NASD  have  direct  access  to  complete 
information  during  a  tender  offer.  The 
transmittals  to  the  subject  company, 
securities  exchanges  and  the  NASD 
would  be  made  by  registered  or  certified 
mail. 

Proposed  Rule  14d-2(b)  would  require 
a  similar  filing  and  mailing  procedure 
with  regard  to  additional  material  solic¬ 
iting  or  requesting  tender  offers  subse¬ 
quent  to  the  filing  of  a  Schedule  14D-1 
pursuant  to  paragraph  (a)  of  this  rule. 
However,  additional  material  which  only 
reports  the  number  of  shares  deposited 
to  date  and/or  announces  an  extension 
of  time  for  depositing  securities  pursu¬ 
ant  to  a  tender  offer  would  be  deemed  to 
meet  the  requirements  of  Section  14(d) 
(1)  if  filed  with  the  Commission  within 
two  business  days  after  it  is  first  pub¬ 
lished,  sent  or  given  to  security  holders. 
This  exception  would  not  apply  to  the  re¬ 
quirement  that  a  copy  of  such  additional 
material  be  mailed  to  the  subject  com¬ 
pany,  securities  exchanges  and  the  NASD 
prior  to  or  simultaneously  with  the  time 
such  additional  material  is  first  pub¬ 
lished,  sent  or  given  to  security  holders. 
The  Commission  received  testimony  at 
the  Tender  Offer  Hearings  about  the 
logistical  problems  of  filing  such  limited, 
but  important,  additional  material  with 
the  Commission  prior  to  its  public  re¬ 
lease.  The  Commission  believes  that  this 
exception  would  facilitate  rapid  com¬ 
munication  of  such  limited  additional 
material  to  shareholders  and  would  re¬ 
solve  any  procedural  difficulties  incurred 
in  such  communication. 

Material  changes  to  information  in  the 
Schedule  14D-1  filed  in  accordance  with 
subparagraph  (a)  (1)  of  this  proposed 
rule  would  be  required  to  be  promptly 
filed  with  the  Commission  and  mailed  to 
the  subject  company,  securities  ex¬ 
changes  and  the  NASD  in  the  same 
manner  as  required  by  paragraph  (a)  of 
this  rule. 

C.  PROPOSED  RULE  14d-3:  COMMUNICATION 
OF  CASH  TENDER  OFFERS  [  17  CFR  240.14d-3] 

Although  present  Rule  14d-l(c)  spe¬ 
cifies  certain  Information  which  must  be 
included  when  tender  offers  are  pub¬ 
lished,  sent  or  given  to  security  holders, 
it  does  not  specify  any  particular  method 
of  disseminating  such  information.  Pro¬ 
posed  Rule  14d-3  would  establish  stand¬ 
ards  whereby  information  communicated 
in  compliance  with  its  provisions  would 
be  deemed  “published  or  sent  or  given  to 
security  holders”  for  the  purposes  of 
Section  14(d)(1).  The  proposed  rule 
would  pertain  only  to  cash  tender  offers 
and  is  not  intended  by  the  Commission 
to  be  a  mandatory  or  exclusive  regulation 
of  such  offers. 


The  proposed  rule  covers  three  alter¬ 
native  methods  of  communicating  cash 
tender  offers:  long  form  publication; 
summary  publication;  and  use  of  stock¬ 
holder  lists  to  assist  direct  communica¬ 
tion.  So  long  as  a  bidder  fully  complies 
with  the  requirements  of  any  one  of  the 
three  methods,  the  bidder  can  utilize 
either  of  the  other  two  methods  in  whole 
or  in  part.  Thus,  the  three  methods  are 
not  in  any  way  mutually  exclusive. 

The  long  form  publication  of  proposed 
Rule  14d-3(a)  is  substantially  equivalent 
to  the  current  practice  with  respect  to 
conventional  tender  offers.  The  summary 
publication  of  proposed  Rule  14d-3(b) 
would  require  that  at  least  certain  spe¬ 
cified  material  information  appear  in  a 
summary  advertisement  and  would  pro¬ 
vide  for  security  holders  to  be  able  to 
promptly  obtain  the  bidder’s  tender  offer 
materials  at  the  bidder’s  expense.  In 
order  to  comply  with  the  provisions  of 
this  subsection,  the  bidder  would  be  re¬ 
quired  to  have  sufficient  copies  of  the 
tender  offer  materials  available  for  dis¬ 
tribution  when  the  summary  advertise¬ 
ment  appears.  The  Commission  believes 
that  this  method  of  communication  will 
decrease  the  escalating  costs  and  sched¬ 
uling  problems  associated  with  publish¬ 
ing  conventional  tender  offers  in  news¬ 
papers  while,  at  the  same  time,  insuring 
dissemination  of  the  tender  offer  mate¬ 
rials  to  record  owners  and  beneficial 
owners  who  desire  to  consider  more  com¬ 
plete  information. 

The  third  method  of  communication 
is  the  use  of  stockholder  lists  by  the  bid¬ 
der.  After  the  bidder  has  obtained  the 
lists  from  the  subject  company  pursuant 
to  proposed  Rule  14e-l,  which  is  dis¬ 
cussed  below,  or  through  other  means, 
the  bidder  would  be  required  to  mail  its 
tender  offer  materials  to  all  the  persons 
named  on  the  stockholder  list  and  to  fur¬ 
nish  sufficient  sets  of  tender  offer  mate¬ 
rials  to  brokers,  banks  and  similar  per¬ 
sons  whose  name  appears  or  whose 
nominee  appears  on  the  stockholder  list 
or  who  is  listed  as  a  participant  in  the 
clearing  agency’s  security  position  list¬ 
ing.  The  Commission  is  aware  that  ac¬ 
cess  to  shareholder  lists  is  also  a  matter 
of  state  corporation  law  and  recognizes 
that,  if  adopted,  this  rule  would  make 
stockholder  lists  available  to  bidders  in 
the  context  of  cash  tender  offers  for  the 
first  time  under  the  federal  securities 
laws.  Therefore,  the  Commission  speci¬ 
fically  invites  comments  on  its  rulemak¬ 
ing  authority  concerning  the  use  of 
shareholder  lists  and  any  conflict  with 
state  law  which  would  not  be  in  the  pub¬ 
lic  interest  or  for  the  protection  of  in¬ 
vestors. 

By  encouraging  the  prompt  and  wide¬ 
spread  dissemination  of  cash  tender  of¬ 
fers,  proposed  Rule  14d-3  is  Intended  to 
afford  a  greater  number  of  security  hold¬ 
ers  the  opportunity  to  consider  and  eval¬ 
uate  the  disclosures  required  by  other 
proposals.  However,  specific  comments 
are  Invited  whether  the  three  proposed 
alternative  methods  of  communication 
will  be  sufficient  to  accomplish  public  dis¬ 
closure  of  the  tender  offer  to  security 


holders  and  trading  markets  or  whether 
additional  measures  are  necessary. 

D.  PROPOSED  RULE  14D-4:  FILING  OF  RECOM¬ 
MENDATION  STATEMENT  [l7  CFR  240.14D- 

4l 

Rule  14d-4  presently  requires  that, 
with  certain  exceptions,  persons  making 
a  solicitation  or  recommendation  to  se¬ 
curity  holders  to  accept  or  reject  a  tender 
offer  subject  to  Section  14(d)  of  the  Act 
must  file  with  the  Commission  a  state¬ 
ment  containing  the  information  speci¬ 
fied  by  current  Schedule  14D  at  the  time 
such  solicitation  or  recommendation  is 
first  published,  sent  or  given  to  such 
security  holders.  Amendments  to  such 
statements  are  also  required  to  be 
promptly  filed  with  the  Commission. 

Proposed  Rule  14d-4  would  generally 
conform  to  the  present  framework.  In¬ 
stead  of  present  Schedule  14D,  a  pro¬ 
posed  Schedule  14D-4,  described  below, 
would  be  filed  with  the  Commission  and 
sent  by  registered  or  certified  mail  to  the 
bidder,  any  national  securities  exchange 
where  the  securities  being  sought  by  the 
tender  offer  are  traded  and  to  the  NASD 
if  the  securities  are  traded  in  the  over- 
the-counter  market.  Proposed  Rule  14d-4 
(a)  would  require  that  these  actions  oc¬ 
cur  simultaneously  with  or  prior  to  the 
time  that  the  solicitation  or  recom¬ 
mendation,  whether  oral  or  written,  is 
first  made  to  security  holders. 

Under  proposed  Rule  14d-4(b),  mate¬ 
rial  changes  in  the  information  contained 
in  the  Schedule  14D-4  would  be  promptly 
filed  as  amendments  to  that  Schedule 
and  would  be  promptly  sent  by  registered 
or  certified  mail  to  national  securities  ex¬ 
changes  and  the  NASD,  if  applicable. 

As  in  present  Rule  14d-4(c),  proposed 
Rule  14d-4(c)  would  establish  minimum 
informational  requirements  for  the  solic¬ 
itation  or  recommendation  that  is  com¬ 
municated  to  security  holders.  The  pres¬ 
ent  disclosure  regarding  arrangements  or 
understandings  pertaining  to  the  solici¬ 
tation  between  the  person  filing  the 
statement  and  the  bidder  and  the  subject 
company  would  be  expanded  to  include 
all  contracts,  arrangements,  understand¬ 
ings  and  relationships  between  such  per¬ 
sons.  In  addition,  recent  transactions  by 
the  person  filing  the  statement,  its  ex¬ 
ecutive  officers,  directors,  affiliates  and 
subsidiaries  in  the  securities  being  sought 
by  the  tender  offer  would  be  disclosed. 
The  Commission  believes  that  this  addi¬ 
tional  disclosure  will  assist  security  hold¬ 
ers  in  evaluating  a  solicitation  or  recom¬ 
mendation. 

The  exceptions  to  the  proposed  rule 
which  are  contained  in  proposed  Rule 
14d-4(d)  are  substantially  similar  to  the 
exceptions  provided  by  present  Rule  14d- 
4(a)  (1)  and  (2)  [17  CFR  240.14d-4(a) 
(1)  and  (2)  1  and  present  Rule  14d-2(e) 
and  (f)  [17  CFR  240.14d-2  (e)  and  (f)l. 
Proposed  Rule  14d-(c)(4)  provides  an 
exemption  for  a  subject  company’s  Ini¬ 
tial,  limited  communication  regarding  a 
tender  offer  and  would  establish  definite 
periods  for  transmittal  of  a  subsequent 
communication  to  insure  that  security 
holders  have  adequate  time  to  consider 
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the  subject  company’s  position  In  making 
their  Investment  decision.  Under  this 
proposal,  such  a  subsequent  communica¬ 
tion  must  contain  a  recommendation  to 
accept  or  reject  a  tender  offer  or  must 
Indicate  management’s  decision  not  to 
make  a  recommendation. 

E.  PROPOSED  RULE  14d-B:  ADDITIONAL  WITH¬ 
DRAWAL  RIGHTS  [17  CFR  240.14d-5] 

Section  14(d)  (5)  provides  an  uncon¬ 
ditional  right  of  withdrawal  to  persons 
who  have  deposited  securities  pursuant 
to  a  tender  offer  for  seven  days  after  the 
time  definitive  copies  of  such  offer  are 
first  published,  sent  or  given  to  security 
holders.  Additionally,  the  Section  pro¬ 
vides  a  right  of  withdrawal  at  any  time 
after  sixty  days  after  the  date  of  the 
original  offer,  if  the  shares  deposited 
have  not  been  accepted  for  payment  by 
the  bidder  by  that  time. 

Extensive  testimony  was  received  at 
the  Tender  Offer  Hearings  concerning 
withdrawal  rights.  This  testimony  raised 
questions  about  the  effectiveness  of  the 
seven  day  withdrawal  right  and  pointed 
out  that,  with  the  possible  exception  of 
the  sixty  day  provision,  Section  14(d)  (5) 
does  not  cover  withdrawal  in  a  competing 
tender  offer  situation. 

The  Commission  believes  that  a  de¬ 
positor  should  not  be  permitted  to  with¬ 
draw  any  or  all  securities  deposited  dur¬ 
ing  the  entire  period  that  the  offer  Is 
open.  At  some  point  prior  to  expiration 
of  its  offer,  the  bidder  should  have  the 
opportunity  to  ascertain  the  number  of 
securities  deposited  in  order  to  determine 
whether  or  not  to  accept  securities  for 
purchase  or  to  extend  or  change  other 
terms  of  the  tender  offer.  However,  in 
light  of  proposed  Rule  14e-2(a),  dis¬ 
cussed  below,  which  would  establish  a 
fifteen  business  days  minimum  period 
that  an  offer  must  remain  open  and  the 
testimony  at  the  Tender  Offer  Hearings, 
proposed  Rule  14d-5(a)  would  extend 
the  seven  day  withdrawal  right  to  ten 
business  days.  The  proposed  rule  would 
also  provide  a  withdrawal  right  for  any 
or  all  securities  deposited  but  not  ac¬ 
cepted  for  payment  bv  the  bidder  for 
seven  business  days  following  the  date  a 
proposed  Schedule  14D-1  is  filed  with  the 
Commission  relating  to  a  competing  ten¬ 
der  offer  by  a  subsequent  bidder.  The 
Commission  believes  this  provision  would 
afford  a  further  protection  to  share¬ 
holders  and  would  not  create  an  undue 
burden  on  a  bidder. 

F.  PROPOSED  RULE  I4D-6:  PURCHASE  AFTER 

TERMINATION  OF  A  TENDER  OFFER  [  17  CFR 

240.14D— •] 

At  present.  Regulation  14D  does  not 
provide  for  the  integration  of  purchases 
by  the  bidder  either  before  the  com¬ 
mencement  of  the  tender  pffer  or  after 
Its  termination  with  those  purchases 
made  by  the  bidder  pursuant  to  the  ten¬ 
der  offer.  Under  proposed  Rule  14d-6(a), 
open  market,  private  or  other  purchases 
of  certain  securities,  described  below,  by 
either  the  bidder  or  its  affiliates  within 
forty  business  days  after  the  termination 
of  the  bidder's  tender  offer  would  be  inte- 
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grated  with  and  deemed  a  part  of  the 
tender  offer  only  for  the  purposes  of  Sec¬ 
tion  14(d)  of  the  Exchange  Act.  The 
proposed  rule  would  be  triggered  by  the 
termination  of  the  bidder’s  tender  offer, 
which  would  be  determined  by  the  date 
the  tender  offer  actually  ended,  rather 
than  the  scheduled  date  of  expiration  of 
the  tender  offer  or  any  extensions  there¬ 
of.  Thus,  unsuccessful  or  partially  suc¬ 
cessful  tender  offers  would  also  be  cov¬ 
ered  by  the  proposed  rule. 

The  Integration  provisions  of  pro¬ 
posed  Rule  14d-6(a)  would  apply  to  post- 
termination  purchases  of  the  securities 
described  in  proposed  Rule  14d-6(b).' 
Securities  of  the  same  class  sought  by  the 
bidder  In  its  tender  offer  would  be  In¬ 
cluded  as  well  as  options,  warrants, 
rights,  convertible  securities  or  other 
securities  which  involve  contractual 
rights,  privileges  or  other  provisions  to 
purchase  or  acquire,  through  exercise, 
conversion,  exchange  or  otherwise,  se¬ 
curities  of  such  class. 

If  adopted,  the  proposed  rule  would 
result  in  applying  the  disclosure  and 
substantive  protections,  such  as  the  best 
price  and  sixty  day  withdrawal  provisions 
of  Section  14(d)  to  such  purchases.  The 
effect  of  the  rule  as  proposed  would,  in 
most  circumstances,  be  to  preclude  such 
purchases  by  the  bidder  or  its  affiliates 
during  the  forty  business  day  period,  un¬ 
less  one  of  the  exemptions  described 
below  is  available.  It  should  be  noted  that 
the  proposed  rule  would  have  no  effect 
on  Rule  1  Ob-13  [17  CFR  240.10b-13L 

Proposed  Rule  14d-6(c)  would  exclude 
certain  purchases  during  the  forty  busi¬ 
ness  day  post-termination  period  from 
the  operation  of  the  proposed  rule.  These 
would  Include  purchases  made  pursuant 
to  a  subsequent  tender  offer  for  securi¬ 
ties  of  the  same  class  sought  in  the  bid¬ 
der’s  previous  tender  offer,  provided  that 
the  offered  consideration  in  the  subse¬ 
quent  tender  offer  is  no  lower  than  that 
offered  at  any  time  diiring  the  bidder’s 
previous  tender  offer.  Additionally,  pur¬ 
chases  pursuant  to  the  exercise  of  op¬ 
tions,  warrants  or  rights,  the  conversion 
of  convertible  securities,  or  the  execu¬ 
tion  of  the  terms  of  agreements  to  pur¬ 
chase  securities  of  the  class  sought  by 
the  tender  offer  would  be  excluded  if  such 
options,  warrants,  rights,  convertible  se¬ 
curities  or  agreements  were  obtained  or 
entered  into  prior  to  the  date  the  tender 
offer  was  first  published,  sent  or  given 
to  security  holders  and  were  disclosed  in 
the  Schedule  14D-1  filed  by  the  bidder  for 
the  tender  offer.  Finally,  other  agree¬ 
ments  or  transactions  would  be  excluded 
from  the  proposed  rule  which  the  Com¬ 
mission  would  exempt  by  order. 

The  Intended  purpose  of  the  proposed 
rule  is  to  prevent  the  bidder  from  taking 
advantage,  either  directly  or  indirectly, 
of  any  unsettling  market  condition  after 
the  termination  of  its  tender  offer.  Mind¬ 
ful  of  this  purpose,  the  Commission  could 
find  no  valid  distinction  in  the  context  of 
post-termination  purchases  between  a 
tender  offer  for  any  or  all  securities  of  a 
class  of  the  subject  company  and  a  tender 
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offer  for  only  a  portion  of  the  securities 
of  such  class. 

At  this  time  the  Commission  Is  not 
specifically  proposing  a  similar  Integra¬ 
tion  rule  relating  to  pre-commencement 
purchases  of  such  securities.  The  Com¬ 
mission  Invites  specific  comment  on  the 
need  for,  and  the  Commission’s  author¬ 
ity  to  adopt,  a  parallel  pre-commence¬ 
ment  integration  rule. 

G.  PROPOSED  RULE  14d-7.  CERTAIN  EXEMPT 

TRANSACTIONS  [17  CFR  240.14(1-7] 

Rule  14d-2  presently  contains  provi¬ 
sions  that  exempt  certain  communica¬ 
tions  from  Regulation  14D.  Two  of  these 
provisions.  Rules  14d-2  (e)  and  (f),  are 
proposed  In  modified  form  In  proposed 
Rule  14d-4(c)  which  is  discussed  above. 
Proposed  Rule  14d-7  would  generally 
conform  to  the  existing  rule  with  the 
exception  that  current  Rule  14d-2(g) , 
which  pertains  to  offers  to  purchase  se¬ 
curities  in  transactions  exempt  from  reg¬ 
istration  under  the  Securities  Act  of  1933 
pursuant  to  Section  3(a)  (10)  thereof, 
would  be  withdrawn.  This  provision  was 
adopted  at  a  time  when  exchange  tender 
offers  were  exempt  from  Section  14(d). 
Serious  questions  have  been  raised  as  to 
Its  utility  in  the  proposed  Regulation 
14D.  If  this  provision  is  withdrawn,  the 
transactions  covered  by  Rule  14d-2(g) 
could  be  considered  on  a  case-by-case 
basis  by  the  Commission  pursuant  to  Its 
exemptive  power  under  Section  14(d)  (8) 
(C).  The  Commission  invites  specific 
comment  on  the  proposed  deletion  of 
this  provision. 

H.  PROPOSED  RULE  14d-8.  EXEMPTION  FROM 

STATUTORY  PRO  RATA  REQUIREMENTS 

[17  CFR  240.14d-8] 

When  a  tender  offer  is  made  for  less 
than  all  the  outstanding  securities  of  a 
class  of  an  Issuer  and  if,  within  the  first 
ten  days  after  such  tender  offer  is  pub¬ 
lished,  sent  or  given  to  the  security  hold¬ 
ers,  a  greater  number  of  shares  are  de¬ 
posited  than  the  bidder’s  bound  or  will¬ 
ing  to  take  up.  Section  14(d)  (6)  provides 
that  any  securities  accepted  by  the  bid¬ 
der  must  be  taken  up  on  a  pro  rata  basis 
according  to  the  number  of  securities  de¬ 
posited  by  each  depositor.  In  addition. 
Section  14(d)  (6)  provides  that  the  pro¬ 
rata  provision  shall  apply  to  securities 
deposited  within  ten  days  after  notice  of 
an  increase  in  the  offered  consideration 
is  first  published,  sent  or  given  to  se¬ 
curity  holders. 

Proposed  Rule  14d-8  would  establish 
an  exemption  to  Section  14(d)(6)  for 
tender  offers  for  less  than  all  the  out¬ 
standing  equity  securities  of  a  class 
where  the  bidder  provides  that  any  and 
all  securities  taken  up  at  any  time  pur¬ 
suant  to  the  tender  offer  will  be  accepted 
on  a  pro  rata  basis.  The  proposed  Rule, 
which  Is  intended  to  be  voluntary  In  op¬ 
eration,  is  designed  to  resolve  any  doubts 
among  practitioners  that  a  bidder  can 
extend  pro  rata  acceptance  rights  for  the 
entire  length  of  the  tender  offer  period 
without  being  In  violation  of  Section  14 
(d)  (6) .  If  adopted,  the  Commission  be- 
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lieves  the  proposed  rule  would  implement 
the  Williams  Act  by  giving  all  holders  of 
the  securities  being  sought  an  equal  op¬ 
portunity  to  participate  in  the  tender 
offer. 

X.  PROPOSED  SCHEDULE  14D-1 :  TENDER  OFFER 
STATEMENT  [17  CFR  240.14D-100] 

At  present.  In  order  to  fulfill  the  re¬ 
quirements  of  Section  14(d)  and  Rule 
14d-l,  a  bidder  must  file  a  statement 
containing  the  information  and  exhibits 
required  by  Schedule  13D.  The  Commis¬ 
sion  is  proposing  a  separate  Tender  Of¬ 
fer  Schedule — Schedule  14D-1.  The 
Commission  believes  that  a  separate 
schedule  for  tender  offers  will  avoid  un¬ 
necessary  confusion,  will  provide  more 
meaningful  disclosure  to  investors  and,  to 
the  extent  feasible,  will  be  less  burden¬ 
some  on  the  bidder. 

With  certain  significant  exceptions 
discussed  below,  proposed  Schedule 
14D-1  generally  conforms  to  present 
Schedule  13D,  Acquisition  Statement, 
and  reflects  the  letter  of  comment  re¬ 
ceived  by  the  Commission  with  respect  to 
a  proposed  amendment  to  that  Sched¬ 
ule."  Instruction  C  to  proposed  Sched¬ 
ule  14D-1  would  curtail  and  clarify  pre¬ 
vious  conditions  so  that:  a  reporting 
corporation  would  need  to  disclose  in¬ 
formation  only  regarding  its  executive 
officers,  rather  than  all  officers;  and  in 
multiple  tier  corporate  structures,  no  in¬ 
formation  would  be  required  regarding 
any  officers  or  directors  of  mid -tier  cor¬ 
porations  unless  they  were  also  control¬ 
ling  persons.  Item  2  of  the  proposed 
Schedule  would  require  disclosure  re¬ 
garding  the  bidder  and  related  persons 
pertaining  to  employment  history,  crim¬ 
inal  convictions  and  certain  civil  ac¬ 
tions  for  the  five  year  period  prior  to  the 
tender  offer. 

Although  proposed  Schedule  14D-1 
would  retain  much  of  the  substance  of 
Schedule  13D,  certain  items  would  be  sig¬ 
nificantly  modified  and  two  new  items 
are  proposed.  A  new  Item  3  of  the  pro¬ 
posed  schedule  would  require  disclosure 
of  past  relationships,  transactions  or  ne¬ 
gotiations  between  the  bidder  or  its  affil¬ 
iates  and  the  subject  company  or  its  affil¬ 
iates.  Item  3(a)  would  require  a  state¬ 
ment  of  the  nature  and  approximate  dol¬ 
lar  amount  of  business  relationships  and 
transactions  between  such  persons  during 
the  three  years  preceding  the  tender  of¬ 
fer.  Item  3(b)  would  require  a  descrip¬ 
tion  of  certain  other  contacts,  relation¬ 
ships,  transactions  or  negotiations  be¬ 
tween  such  persons  for  a  similar  period, 
which  concerned  such  events  as  a  mer¬ 
ger  or  consolidation  with  or  acquisition 
of  the  subject  company  or  any  of  its  affil¬ 
iates;  a  tender  offer  or  other  acquisition 
of  the  securities  of  any  class  of  securities 
issued  by  the  subject  company;  an  elec¬ 
tion  of  directors  of  the  subject  company; 
and  the  sale  or  other  transfer  of  a  mate¬ 
rial  amount  of  assets  by  the  subject  com¬ 
pany  or  any  of  its  subsidiaries. 


*»  Exchange  Act  Release  No.  11616  (August 
26,  1976)  <40  fR  42212) .  See  SBC  File  S7-680. 


A  revised  Item  4  of  the  proposed  sche¬ 
dule  would  increase  the  disclosure  con¬ 
cerning  the  source  and  amount  of  funds 
or  other  consideration  to  be  employed  by 
the  bidder  in  the  tender  offer.  If  any  part 
of  such  funds  or  other  consideration  is 
borrowed.  Item  4  would  require  disclo¬ 
sure  of  the  material  terms  or  conditions 
of  such  loan  agreements,  such  as  the 
stated  and  effective  interest  rates,  as  well 
as  a  description  of  any  plans  or  arrange¬ 
ments  to  finance  or  repay  such  loans.  If 
no  such  plans  or  arrangements  have  been 
made,  a  statement  to  that  effect  would  be 
required.  To  facilitate  requests  for  confi¬ 
dential  treatment  of  the  identity  of  cer¬ 
tain  banks,  which  is  provided  in  Section 
13(d)(1)(B),  Item  3  would  establish  a 
procedure  of  submitting  such  requests  to 
the  Secretary  of  the  Commission. 

In  addition  to  a  statement  of  the  pur¬ 
pose  or  purposes  of  the  tender  offer,  a 
revised  Item  5  would  require  a  description 
of  certain  plans  or  proposals  by  the 
bidder  relating  to  or  resulting  in  such 
events  as:  an  extraordinary  corporate 
transaction  involving  the  subject  com¬ 
pany  or  any  of  its  subsidiaries;  a  sale  or 
transfer  of  a  material  amount  of  the 
assets  of  the  subject  company  or  any  of 
its  subsidiaries  which  would  include,  but 
not  be  limited  to,  a  sale  or  transfer  to  the 
bidder  or  any  of  its  affiliates;  any  change 
in  the  subject  company’s  present  board  of 
directors,  whioh  would  include  any  plan 
or  proposal  to  fill  vacancies  or  change 
the  number  or  term  of  the  directors;  any 
material  change  in  the  subject  company’s 
present  capitalization  or  dividend  policy; 
and  delisting  a  class  of  the  subject  com¬ 
pany’s  securities  from  a  national  securi¬ 
ties  exchange  or  terminating  the  regis¬ 
tration  of  such  class  of  securities  pursu¬ 
ant  to  Section  12(g)(4).  It  should  be 
noted  that  this  description  of  the  bidder’s 
plans  and  proposals  would  be  required  for 
all  tender  offers,  not  merely  for  those 
with  the  purpose  of  acquiring  control  of 
the  subject  company. 

A  new  Item  9  of  the  proposed  Schedule 
would  require  disclosure  of  additional  in¬ 
formation,  if  an  average,  prudent  Inves¬ 
tor  ought  reasonably  to  be  informed  of 
such  Information  in  deciding  whether  to 
sell,  tender  or  hold  securities  being 
sought  in  the  tender  offer.  The  material¬ 
ity  test  of  this  item  was  derived  from  the 
definition  of  the  term  “material”  in  Rule 
12b-2(j)  [17  CFR  240.12b-2(j)  ].  For  the 
first  time,  the  bidder’s  financial  state¬ 
ments,  prepared  in  compliance  with 
Form  10,  as  well  as  statements  concern¬ 
ing  the  applicability  of  anti-trust  laws 
and  the  margin  requirements  would  be 
specifically  required,  if  the  materiality 
test  is  met.  Item  9  is  not  intended  to 
provide  an  exclusive  list  of  additional  in¬ 
formation  that  would  be  required,  but 
rather  is  designed  to  be  illustrative  of  the 
types  of  Information  which  might  be  ma¬ 
terial. 

J.  PROPOSED  SCHEDULE  14D-4:  RECOM¬ 
MENDATION  STATEMENT  [17  CFR  240. 14d- 

101) 

A  Schedule  14D  is  currently  required 
to  be  filed  by  certain  persons  making  a 


solicitation  or  recommendation  to  the 
holders  of  a  security  to  accept  or  reject 
a  tender  offer  subject  to  Section  14(d) . 

The  Commission  has  re-examined 
Schedule  14D  and  proposes  Schedule 
14D-4  which  is  intended  to  provide  more 
meaningful  information  to  security  hold¬ 
ers.  While  the  disclosure  requried  by 
several  items  would  be  modified,  proposed 
Schedule  14D-4  would  generally  con¬ 
form  to  Schedule  14D.  In  describing  any 
contracts,  agreements,  arrangements, 
understandings  or  relationships  between 
the  person  filing  the  statement  or  his  af¬ 
filiates  and  the  subject  company  and  the 
bidder  or  their  respective  executive  offi¬ 
cers  and  directors,  as  required  by  Item 
3(b),  disclosure  of  actual  or  potential 
conflicts  of  interest  between  such  per¬ 
sons  may  be  necessary.  The  Commission 
believes  that  such  disclosure  would  en¬ 
able  security  holders  to  more  fully  eval¬ 
uate  any  recommendation  concerning 
the  tender  offer.  Items  4  would  require  a 
statement  of  the  bases  for  as  well  as 
the  reasons  for  the  recommendation.  In 
the  Commission’s  view,  such  information 
would  further  assist  security  holders  in 
evaluating  the  merits  of  a  recommenda¬ 
tion  regarding  a  tender  offer. 

K.  PROPOSED  RULE  14e-i:  FURNISHING  OF 

STOCKHOLDER  AND  OTHER  LISTS  [  1 7  CFR 

240.140-1] 

Neither  the  Williams  Act  nor  the  rules 
promulgated  thereunder  presently  re¬ 
quire  the  subject  company  to  furnish 
stockholder  lists,  either  directly  or  indi¬ 
rectly,  to  a  bidder  in  the  context  of  a 
tender  offer.  On  the  basis  of  the  Tender 
Offer  Hearings  and  its  experience,  the 
Commission  proposes  Rule  14e-l  which 
would  regulate  the  transmission  by  the 
subject  company  and  the  use  by  the  bid¬ 
der  of  shareholder  and  other  lists  in  cer¬ 
tain  tender  offers.  Specifically,  the  failure 
of  a  subject  company  with  a  class  of 
equity  securities  referred  to  in  Section 
14(d)(1)  to  furnish  the  most  recent 
shareholder  list  and  clearing  agency’s 
security  position  listing  in  its  possession 
or  under  its  control  within  two  business 
days  after  receipt  of  a  written  request  for 
such  lists  from  a  bidder  planning  to  make 
a  tender  offer  for  such  securities  would 
constitute  a  fraudulent,  deceptive  or 
manipulative  act  or  practice  under  Sec¬ 
tion  14(e).  It  should  be  noted  that  the 
proposed  rule  would  require  that  the 
stockholder  list  contain  the  name  and 
address  of  every  security  holder  but  the 
number  of  shares  held  by  such  persons 
would  not  be  required.  However,  the  pro¬ 
posed  rule  would  provide  that  the  sub¬ 
ject  company  need  not  furnish  such  lists 
to  the  bidder  unless  the  bidder  has  filed 
a  Schedule  14D-1  with  the  Commission 
prior  to  submitting  its  written  request  to 
the  subject  company  and  unless  such 
written  request  contains  certain  written 
representations  and  undertakings  by  the 
bidder  to  the  subject  company.  These  in¬ 
clude:  an  undertaking  that  the  lists  fur¬ 
nished  by  the  subject  company  will  be 
used  exclusively  in  connection  with  the 
bidder’s  tender  offer  and  extensions 
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thereof ;  a  representation  that  the  bidder 
will  promptly  pay  the  reasonable  costs 
incurred  by  the  subject  company  in  fur¬ 
nishing  the  lists;  and  an  undertaking 
that  the  bidder  will  mail  at  its  expense  a 
copy  of  its  tender  offer  material  to  every 
person  whose  name  appears  on  the  stock¬ 
holders  list  and  will  furnish,  at  its  ex¬ 
pense,  the  number  of  sets  of  its  tender 
offer  material  which  are  requested  by 
participants  named  on  the  clearing 
agency’s  security  position  listing.  Com¬ 
munications  by  the  bidder  after  receiv¬ 
ing  such  lists  would  be  governed  by  Rule 
14d-3(c) ,  discussed  above.  Although  Sec¬ 
tion  14(e)  applies  to  all  tender  offers,  the 
proposed  rule  would  apply  only  to  tender 
offers  for  securities  of  a  class  referred  to 
in  Section  14(d)  (1). 

Testimony  was  given  at  the  Tender 
Offer  Hearings  that  the  Commission  pro¬ 
pose  a  rule  requiring  the  subject  com¬ 
pany  to  mail  the  bidder’s  tender  offer 
material  to  security  holders.  The  Com¬ 
mission  believes  that  proposed  Rule  14e-l 
is  preferable  since  it  would  prevent  po¬ 
tential  abuses  by  the  subject  company 
such  as  delaying  the  mailing  of  the 
tender  offer  materials.  The  proposed  rule 
is  intended  to  provide  the  bidder  with 
an  opportunity  to  directly  communicate 
with  security  holders  equal  to  that  of  the 
subject  company  and  to  facilitate  com¬ 
munication  of  a  tender  offer  to  the  great¬ 
est  number  of  record  holders  and  bene¬ 
ficial  owners  of  the  securities  being 
sought  by  the  tender  offer,  many  of 
whom  might  otherwise  be  unaware  of 
such  offer. 

The  Commission  recognizes  that  the 
use  of  shareholder  lists  by  a  bidder  in 
the  context  of  a  tender  offer  is  also  a 
matter  of  concern  under  state  corpora¬ 
tion  law.  Therefore,  the  Commission 
specifically  requests  comments  on  its 
rulemaking  authority  to  adopt  the  pro¬ 
posed  rule  and  any  conflicts  with  state 
law  which  would  not  be  in  the  public 
interest  or  for  the  protection  of  investors. 

L.  PROPOSED  RULE  140-2:  UNLAWFUL  TENDER 
OFFER  PRACTICES  [IT  CFR  240  14e-2] 

Prior  to  the  proposals  announced  in 
this  release,  the  Commission  had  not  ex¬ 
ercised  the  rulemaking  power  granted 
ot  it  under  Section  14(e)  by  the  1970 
amendments  to  the  Williams  Act. 

In  light  of  the  testimony  at  the  Tender 
Offer  Hearings  and  the  Commissions’ 
experience  since  the  1970  amendments  to 
the  Williams  Act,  the  Commission  be¬ 
lieves  that  specific  anti-fraud  provisions 
are  necessary  and  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors.  Consequently,  proposed  Rule 
14e-2(a)  would  require  that  any  tender 
offer  must  remain  open  for  at  least  fif¬ 
teen  business  days  from  the  date  it  is 
first  published,  sent  or  given  to  security 
holders  in  accordance  with  Rule  14d-3 
or  otherwise.  Proposed  Rule  14e-2(b) 
would  require  that  any  tender  offer  re¬ 
main  open  for  at  least  ten  business  days 
after  the  date  of  the  notice  of  an  increase 
in  either  the  offered  consideration  or  the 
dealer’s  soliciting  fee.  The  Commission 
believes  that  these  proposals  would  facil¬ 


itate  communication  during  tender  of¬ 
fers  and  provide  a  more  realistic  time 
frame  for  security  holders  to  evaluate  a 
tender  offer  and  certain  changes  thereto 
before  making  an  investment  decision.  In 
the  Commission’s  opinion  these  proposals 
if  adopted  would  alleviate  undue  pressure 
on  shareholders  without  unduly  hinder¬ 
ing  the  bidder  making  a  tender  offer. 

Proposed  Rule  14e-2(c)  would  require 
the  bidder  to  pay  the  offered  considera¬ 
tion  or  return  the  stock  certificates  de¬ 
posited  by  or  on  behalf  of  security  hold¬ 
ers  within  10  business  days  after  the 
termination  of  a  tender  offer.  This  provi¬ 
sion  would  apply  only  to  securities  ac¬ 
tually  on  deposit  and  would  not  affect  a 
guarantee  of  delivery  when  the  securities 
represented  by  such  guarantee  have  not 
been  physically  deposited  in  the  bidder’s 
named  depository.  The  Commission  be¬ 
lieves  that  this  provision  would  insure 
that  deposited  securities  are  not  tied  up 
for  an  unreasonable  length  of  time  while 
at  the  same  time  it  would  not  unduly 
burden  either  the  bidder  or  its  depository 
in  their  operations  after  a  tender  offer 
terminates. 

Finally,  proposed  Rule  14e-2(d)  would 
require  the  bidder  to  issue  a  press  release 
or  similar  public  communication  within 
one  business  day  after  the  scheduled  ex¬ 
piration  whenever  the  length  of  the  ten¬ 
der  offer  is  extended.  Such  disclosure 
would  require  a  statement  of  the  ap¬ 
proximate  number  of  securities  deposited 
at  the  time  of  the  scheduled  expiration 
date.  This  provision  is  intended  by  the 
Commission  to  assure  fair  treatment  of 
all  shareholders  concerned  with  a  tender 
offer  by  requiring  prompt  and  wide¬ 
spread  communication  of  certain  mini¬ 
mum  information  when  a  tender  offer 
is  extended. 

As  noted  above,  the  time  periods  that 
would  apply  to  the  provisions  of  pro¬ 
posed  Rule  14e-2  are  stated  in  terms  of 
“business  days."  As  in  other  rules  pro¬ 
posed  in  this  release,  this  term  refers  to 
days  when  the  Commission  is  scheduled 
to  be  open  for  business. 

IV.  Specific  Inquiries  and  Procedures 

Any  interested  person  wishing  to  sub¬ 
mit  specific  written  comments  concern¬ 
ing  the  rules  and  schedules  proposed 
herein  is  invited  to  do  so  at  any  time 
prior  to  the  close  of  the  comment  period 
on  September  30,  1976.  In  addition,  the 
Commission  invites  written  comments  on 
three  specific  issues: 

( 1 )  Whether  the  Commission  has  ade¬ 
quate  rule-making  authority  to  adopt  the 
proposals  published  in  this  release; 

(2)  Whether  the  costs  imposed  on  bid¬ 
ders,  subject  companies  and  others  by 
these  proposals  outweigh  their  benefits 
to  Investors  and  the  public  Interest;  and 

(3)  Whether  any  of  the  proposed  rules 
or  schedules,  if  adopted,  would  have  an 
adverse  impact  on  competition  or  would 
Impose  a  burden  on  competition  which 
is  neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  on  this  item  will  be  con¬ 
sidered  by  the  Commission  in  complying 
with  its  responsibilities  under  Section  23 

(a)(2)  of  the  Exchange  Act. 


All  communications  should  be  sub¬ 
mitted  in  triplicate  and  addressed  to 
George  A.  Fitzsimmons,  Secretary,  Se¬ 
curities  and  Exchange  Commission.  500 
North  Capitol  Street,  Washington.  D.C. 
20549  on  or  before  September  30,  1976. 
Such  communications  should  refer  to 
File  No.  S7-649  and  will  be  available  for 
public  inspection.  The  text  of  the  pro¬ 
posed  rules  and  schedules  follows. 

V.  Text  of  Proposals 

1.  Regulation  14D  [17  CFR  240.14d-l 
to  240.14d-1011  is  proposed  to  be  revised 
to  read  as  follows: 

Regulation  14D:  Tender  Offers 
§  240. ltd—  1  Certain  definitions. 

For  the  purposes  of  Regulation  14D 
[§§  240.14d-l  to  240.14d-1011 : 

(a)  The  term  “bidder"  means  any  per¬ 
son  on  whose  behalf  a  tender  offer  is 
made; 

(b)  The  term  “subject  company” 
means  any  issuer  whose  securities  are 
sought  by  a  bidder  pursuant  to  a  tender 
offer;  and 

(c)  The  term  “tender  offer  material” 
includes,  but  is  not  limited  to: 

(1)  The  bidder's  formal  offer,  includ¬ 
ing  all  material  terms  and  conditions  of 
the  tender  offer,  and  all  amendments 
thereto; 

(2)  The  related  transmittal  letter 
(whereby  securities  of  the  subject  com¬ 
pany  may  be  transmitted  to  the  bidder’s 
depository)  and  all  amendments  thereto; 
and 

(3)  Press  releases,  advertisements, 
shareholder  letters  and  other  documents 
published,  sent  or  given  by  or  on  behalf 
of  the  bidder  with  respect  to  the  tender 
offer. 

§  240. 14d— 2  Filing  of  lender  offer  state¬ 
ment. 

(a)  No  bidder  shall  make  a  tender  offer 
for  any  class  of  securities  referred  to  in 
Section  14(d)  (1)  of  the  Act  if,  after  con¬ 
summation  thereof,  such  bidder  would, 
directly  or  indirectly,  be  the  beneficial 
owner  of  more  than  5  per  centum  of  such 
class  of  the  subject  company’s  securities, 
unless  simultaneously  with  or  prior  to  the 
time  the  tender  offer  is  first  published, 
sent  or  given  to  security  holders,  such 
bidder: 

(1)  Files  or  has  filed  eight  copies  of  a 

Tender  Offer  Statement  on  Schedule 
14D-1  [§  240.14d-1001  including  all  ex¬ 
hibits  thereto  with  the  Commission,  and 
pays  or  has  paid  a  nonrefundable  fee  of 
$ - to  the  Commission; 

(2)  Sends,  (or  has  sent,  by  registered 
or  certified  mail  a  copy  of  such  Schedule 
14D-1  [§  240.14d-1001  Including  all  ex¬ 
hibits  thereto,  to  the  subject  company  at 
its  principal  executive  office;  and 

(3)  Sends,  or  has  sent,  by  registered  or 
certified  mail  a  copy  of  such  Schedule 
14D-1  [§  240.14d-1001,  including  all  ex¬ 
hibits  thereto,  to  any  national  securities 
exchange  where  such  class  of  the  subject 
company’s  securities  is  traded  and  to  the 
National  Association  of  Securities  Deal¬ 
ers,  Inc.  ("NASD*)  If  such  class  of  the 
subject  company’s  securities  is  traded  In 
the  over-the-counter  market. 
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(b)  Additional  material  soliciting  or 
requesting  tender  offers  subsequent  to 
the  filing  of  a  Schedule  14D-1  [  S  240. 14d- 
1001  pursuant  to  paragraph  (a)(1)  of 
this  section  shall  be  filed  with  the  Com¬ 
mission  without  paying  additional  filing 
fees  and  shall  be  mailed  to  the  subject 
company  and  to  any  exchange  and  the 
NASD  as  required  by  paragraph  (a)  of 
this  section,  except  that  additional  ma¬ 
terial  which  only  reports  the  number  of 
shares  deposited  to  date  and/or  an¬ 
nounces  an  extension  of  time  for  deposit¬ 
ing  securities  pursuant  to  the  tender  of¬ 
fer  may  be  filed  with  the  Commission  at 
any  time  within  two  business  days  after 
the  time  such  limited,  additional  ma¬ 
terial  is  first  published,  sent  or  given  to 
security  holders. 

(c)  If  any  material  change  occurs  in 
the  information  set  forth  in  the  Schedule 
14D-1  [g  240.1 4d-l  001  required  by  this 
section,  the  bidder  shall  promptly  file 
eight  copies  of  an  amendment  on  Sched¬ 
ule  14D-1  [§  240.14d-100]  with  the  Com¬ 
mission  without  paying  additional  filing 
fees  and  shall  promptly  mail  a  copy  of 
such  amendment  to  the  subject  company 
and  to  any  exchange  and  to  the  NASD  as 
required  by  paragraph  (a)  of  this  section. 

§  240. 14d— 3  Communication  of  rash 
tender  offers. 

The  information  required  by  Section  14 

(d)  (1)  of  the  Act  shall  be  deemed  to  have 
been  “published  or  sent  or  given  to  se¬ 
curity  holders”  of  the  class  of  the  subject 
company's  equity  securities  in  connec¬ 
tion  with  a  cash  tender  offer,  if  the  bid¬ 
der  complies  fully  with  any  one  of  the 
following  paragraphs: 

(а)  Long-Form,  Publication:  A  bidder 
shall  make  adequate  publication  of  its 
formal  offer  which,  depending  on  the 
facts  and  circumstances  involved,  may 
require  publication  in  a  newspaper  with 
a  national  circulation  or  may  only  re¬ 
quire  publication  in  a  newspaper  with 
metropolitan  or  regional  circulation.  The 
formal  offer  shall  contain  at  least  the 
following  information: 

(1)  The  Identity  of  the  bidder: 

(2)  The  identity  of  the  subject  com¬ 
pany; 

(3)  The  amount  and  class  of  securities 
being  sought  and  the  price  being  offered 
therefor; 

(4)  The  scheduled  expiration  date  of 
the  tender  offer  and  whether  it  is 
extendable; 

(5)  The  information  required  by  Items 
1(c);  2(b),  (c),  (d),  (e),  (f)  and  (g);  3; 
4;  5;  8;  7;  8  and  9  of  Schedule  14D-1 
I8240.14d-100)  or  a  fair  and  adequate 
summary  thereof,  except  that  negative 
responses  to  any  such  item  or  sub-item 
need  not  be  included; 

(б)  The  exact  dates  prior  to  which,  and 
after  which,  persons  who  deposit  their 
securities  will  have  the  right  to  withdraw 
their  securities  pursuant  to  section  14(d) 
(5)  of  the  Act,  Rule  14d-5  [§  240.14d-51, 
or  otherwise;  and 

(7)  If  the  tender  offer  is  for  less  than 
all  the  outstanding  securities  of  the  class 
of  equity  securities  and  the  bidder  is  not 
obligated  to  purchase  all  of  the  securities 


tendered,  the  date  of  expiration  of  the 
period  during  which  the  securities  will 
be  taken  up  pro  rata  pursuant  to  Sec¬ 
tion  14(d)(6)  of  the  Act,  Rule  14d-8 
[§  240.14d-8]  or  otherwise. 

(b)  Summary  publication:  A  bidder 
shall  make  adequate  publication  of  a 
summary  advertisement  of  the  tender  of¬ 
fer  which,  depending  on  the  facts  and 
circumstances  involved,  may  require  pub¬ 
lication  in  a  newspaper  with  a  national 
circulation  or  may  only  require  publica¬ 
tion  in  a  newspaper  with  metropolitan 
or  regional  circulation.  The  summary  ad¬ 
vertisement  shall  include  at  least: 

(1)  The  information  required  by  par¬ 
agraphs  a  (1)  through  (4)  of  this 
section; 

(2)  The  general  purpose  of  the  tender 
offer;  and 

(3)  Appropriate  instructions  for  record 
holders  and  beneficial  owners  of  securi¬ 
ties  of  the  class  being  sought  regarding 
how  to  obtain  promptly,  at  the  bidder’s 
expense,  the  bidder’s  tender  offer 
materials. 

(c)  Use  of  stockholder  and  other  lists: 
A  bidder  shall  mail,  at  its  own  expense, 
its  tender  offer  materials  to  all  persons 
named  on  the  list  of  stockholders,  ob¬ 
tained  pursuant  to  Rule  14e-l  f§  240. He¬ 
ll  or  otherwise,  and  shall  furnish,  at  its 
own  expense,  the  number  of  sets  of  ten¬ 
der  offer  material  requested  by  brokers, 
banks  and  similar  persons  whose  name 
appears  or  whose  nominee  appears  on 
the  list  of  stockholders  or  who  is  listed 
as  a  participant  in  a  clearing  agency’s 
security  position  listing,  obtained  pur¬ 
suant  to  Rule  14e-l  l  §  240.14e-l  1  or 
otherwise. 

§  210.1  Id— l  Filing  of  recommendation 
statement. 

(a)  No  solicitation  or  recommendation 
to  the  holders  of  a  class  of  equity  securi¬ 
ties  referred  to  in  Section  14(d)  (1)  of  the 
Act  to  accept  or  reject  a  tender  offer  for 
such  securities  shall  be  made  unless  si¬ 
multaneously  with  or  prior  to  the  time 
such  solicitation  or  recommendation  is 
first  made,  orally  or  in  writing,  to  the 
holders  of  such  securities,  the  person 
making  such  solicitation  or  recommenda¬ 
tion: 

(1)  Files,  or  has  filed,  eight  copies  of 

a  Tender  Offer  Recommendation  State¬ 
ment  on  Schedule  14D-4  [8  240.14d-1011 
and  pays,  or  has  paid,  a  non-refundable 
fee  of  $ _ to  the  Commission; 

(2)  Sends,  or  has  sent,  by  registered  or 
certified  mail  a  copy  of  such  Schedule 
14D-4  ( 8  240.14d-101]  to  the  bidder  at  its 
principal  executive  office;  and 

(3)  Sends,  or  has  sent,  by  registered  or 
certified  mall  a  copy  of  such  Schedule 
14D-4  18  240.14d-101]  to  any  national  se¬ 
curities  exchange  where  such  class  of 
equity  securities  is  traded  and  to  the  Na¬ 
tional  Association  of  Securities  Dealers, 
Inc.  (“NASD”) ,  if  such  class  of  the  sub¬ 
ject  company's  securities  is  traded  in 
the  over-the-counter  market. 

(b)  If  any  material  change  occurs  in 
the  information  set  forth  in  the  Schedule 
14-D-4  [8  240.14d-101]  required  by  this 
section,  the  person  who  filed  such  Sched¬ 
ule  14D-4  [8  240.14d-101]  shall  promptly 


file  eight  copies  of  an  amendment  on 
Schedule  14D-4  18  240.14d-101]  with  the 
Commission  without  paying  additional 
filing  fee6  and  shall  promptly  mail  a  copy 
of  such  amendment  to  the  bidder  and  to 
any  exchange  and  to  the  NASD  as  re¬ 
quired  by  paragraph  (a)  of  this  section. 

(c)  Any  solicitation  or  recommenda¬ 
tion  to  the  holders  of  a  class  of  securities 
to  accept  or  reject  a  tender  offer  subject 
to  Section  14(d)  of  the  Act  shall  include 
the  name  of  the  person  making  such  so¬ 
licitation  or  recommendation  and  the  in¬ 
formation  required  by  Items  2,  3(b),  4 
and  6  of  Schedule  14d-4  [8  240.14d-101] 
or  a  fair  and  adequate  summary  thereof : 
Provided,  however.  That  such  solicitation 
or  recommendation  may  omit  any  of  such 
information  previously  furnished  to  the 
persons  to  whom  the  solicitation  or  rec¬ 
ommendation  is  made. 

(d)  This  section  shall  not  apply  to  the 
following: 

(1)  A  bidder  who  is  required  to  file  a 
Schedule  14D-1  [8  240.14d-1001  by  Rule 
14d-2  (8  240.14d-21; 

(2)  A  person,  other  than  the  subject 
company  or  its  management,  who  makes 
no  written  solicitations  or  recommenda¬ 
tions  other  than  through  copies  of  solic¬ 
itations  or  recommendations  which  have 
been  filed  with  the  Commission  pursuant 
to  this  section  or  Rule  14d-2  [§  240. 14d- 
21; 

(3)  Attorneys,  banks,  brokers,  fiduci¬ 
aries  or  investment  advisers  who  are  not 
participating  in  a  tender  offer  who  fur¬ 
nish  Information  and  advice  regarding 
the  tender  offer  to  their  customers  or 
clients  on  the  unsolicited  request  of  such 
customers  or  clients  or  solely  pursuant  to 
a  general  contract  for  advice  to  the  cus¬ 
tomers  or  clients  to  whom  the  informa¬ 
tion  or  advice  is  given;  or 

(4)  A  subject  company  which  only 
makes  a  communication  to  its  security 
holders  which  does  no  more  than  (i) 
Identify  the  tender  offer  made  by  the  bid¬ 
der;  (ii)  State  that  the  subject  company’s 
board  of  directors  is  studying  the  matter, 
and  within  five  business  days  but  no  later 
than  three  business  days  prior  to  the 
scheduled  expiration  of  the  tender  offer, 
will  advise  such  security  holders  of  the 
initial  recommendation  of  the  board  of 
directors  to  accept  or  reject  the  tender 
offer  or  its  decision  not  to  make  a  rec¬ 
ommendation;  and  (ill)  Request  security 
holders  to  defer  making  a  determination 
whether  to  accept  or  reject  the  tender 
offer  until  they  have  received  such  rec¬ 
ommendation,  or  the  decision  not  to 
take  a  recommendation  from  the  board 
of  directors  in  accordance  with  subsec¬ 
tion  (4)  (ii). 

§  210. 14d— 5  Additional  withdrawal 
right*. 

Notwithstanding  the  provisions  of  sec¬ 
tion  14(d)(5)  of  the  Act,  a  person  who 
has  deposited  securities  pursuant  to  a 
tender  offer  by  a  bidder  has  the  right  to 
withdraw: 

(a)  Any  such  securities  until  the  ex¬ 
piration  of  10  business  days  after  the 
date  the  bidder’s  formal  offer  and  the 
related  transmittal  letter  are  first  pub¬ 
lished,  sent  or  given  to  security  holders 
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pursuant  to  Rule  14d-3  C§  240.14d-31  or 
otherwise;  and 

(b)  Any  such  securities,  which  have 
not  been  accepted  for  payment  by  the 
bidder,  any  time  during  the  seven  busi¬ 
ness  days  following  the  date  a  Schedule 
14D-1  15  240.14d-1001  is  filed  with  the 
Commission  relating  to  a  competing 
tender  offer  by~a  subsequent  bidder. 

§  2 10. 1  Id— 6  Purchases  after  termina¬ 
tion  of  a  tender  offer. 

(a)  Any  open  market,  private  or  other 
purchase  of  any  security  described  in 
paragraph  (b)  of  this  section  by  the 
bidder  or  any  of  its  affiliates  within  forty 
business  days  after  the  date  of  the  termi¬ 
nation  of  the  bidder’s  tender  offer,  which 
was  subject  to  section  14(d)  of  the  Act, 
shall  be  Integrated  with  and  deemed  a 
part  of  such  tender  offer  for  the  purposes 
of  section  14(d)  only. 

(b)  The  securities  referred  to  in  para¬ 
graph  (a)  of  this  section  include: 

(1)  Securities  of  the  same  class  sought 
by  the  bidder  in  its  tender  offer;  and 
.  (2)  Options,  warrants,  rights,  con¬ 
vertible  securities  or  other  securities 
which  involve  contractual  rights,  priv¬ 
ileges  or  other  provisions  to  purchase 
or  acquire  through  exercise,  conversion, 
exchange  or  otherwise  securities  referred 
to  in  sub-paragraph  (b)  (1)  of  this 
section. 

(c)  Paragraph  (a)  of  this  section  shall 
not  apply  to  purchases  by  the  bidder 
pursuant  to: 

(1)  A  subsequent  tender  offer  by  the 
bidder  for  securities  of  the  same  class  of 
securities  sought  in  the  bidder’s  previous 
tender  offer  and  with  respect  to  which 
the  offered  consideration  is  no  lower  than 
that  offered  at  any  time  during  the 
bidder’s  previous  tender  offer; 

(2)  The  exercise  of  options,  warrants 
or  rights;  the  conversion  of  convertible 
securities;  or  the  execution  of  agree¬ 
ments  to  purchase  such  securities  which 
were  obtained  or  entered  into  prior  to  the 
date  the  bidder’s  tender  offer  was  first 
published,  sent  or  given  to  security 
holders  and  which  were  disclosed  in  the 
Schedule  14D-1  [§  240.14d-1001  filed  by 
the  bidder  for  the  tender  offer;  or 

(3)  Other  agreements  or  transactions 
which  the  Commission  shall  exempt  by 
order. 

§  240.14d— 7  Certain  exempt  transac¬ 
tions. 

Section  14(d)  of  the  Act  and  the  rules 
contained  in  this  regulation  do  not  apply 
to  the  following  transactions: 

(a)  Offers  to  purchase  securities  made 
in  connection  with  a  distribution  of 
securities  permitted  by  Rules  10b- 6 
[8  240.10b-61;  10b-7  [§  240.10b-71 ;  or 
10b-8  [5  240.10b-81 ; 

(b)  The  call  or  redemption  of  any 
security  in  accordance  with  the  terms 
and  conditions  of  the  governing  instru¬ 
ments; 

(c)  Offers  to  purchase  securities  evi¬ 
denced  by  a  scrip  certificate,  order  form 

♦  or  similar  document  which  represents  a 
fractional  interest  in  a  share  of  stock  or 
similar  security;  or 


(d)  Offers  to  purchase  securities  pur¬ 
suant  to  a  statutory  procedure  for  the 
purchase  of  dissenting  shareholders' 
securities. 

§  240.14*1—8  Exemption  for  statutory 
pro  rata  requirements. 

The  limited  pro  rata  provisions  of 
Section  14(d)(6)  of  the  Act  shall  not 
apply  to  any  tender  offer  in  which  the 
bidder  provides  that  any  and  all  securi¬ 
ties  accepted  for  purchase  pursuant  to 
the  tender  offer  will  be  accepted  as  nearly 
as  practicable  on  a  pro  rata  basis,  dis¬ 
regarding  fractions,  according  to  the 
number  of  securities  deposited  by  each 
depositor. 

§  210.1  id-100  Schedule  14D-1. 

Schedule  14D-1 

Tender  Offer  Statement  Pursuant  to  Sec¬ 
tion  14(d)  (1)  of  the  Securities  Exchange  Act 
of  1934 

(Amendment  No. - ) 


(Bidder) 


(Name  of  Subject  Company) 


(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities) 


(Name,  address  and  telephone  number  of 

person  authorized  to  receive  notices  and 

communications  on  behalf  of  bidder) 

Instruction:  Eight  copies  of  this  state¬ 
ment,  Including  all  exhibits,  should  be  Hied 
with  the  Commission. 

Instructions:  A.  The  item  numbers  and 
captions  of  the  items  shall  be  Included  but 
the  text  of  the  Items  is  to  be  omitted.  The 
answers  to  the  Items  shall  be  so  prepared  as 
to  Indicate  clearly  the  coverage  of  the  Items 
without  referring  to  the  text  of  the  Items. 
Answer  every  Item.  If  an  Item  is  Inapplicable 
or  the  answer  is  In  the  negative,  so  state. 

B.  Information  contained  In  exhibits  to  the 
statement  may  be  incorporated  by  reference 
In  answer  or  partrlal  answer  to  any  Item  or 
sub-item  of  the  statement  unless  It  would 
render  such  answer  Incomplete,  unclear  or 
confusing.  Matter  Incorporated  by  reference 
shall  be  clearly  identified  In  the  reference  by 
page,  paragraph,  caption  or  otherwise.  An  ex¬ 
press  statement  that  the  specified  matter  is 
Incorporated  by  reference  shall  be  made  at 
the  particular  place  In  the  statement  where 
the  information  Is  required. 

C.  If  the  statement  Is  filed  by  a  partner¬ 
ship,  limited  partnership,  syndicate  or  other 
group,  the  Information  called  for  by  Items 
2-7,  inclusive,  shall  be  given  with  respect  to 
U)  each  partner  of  any  partnership  or 
limited  partnership;  (11)  each  member  of 
such  syndicate  or  group;  and  (ill)  each  per¬ 
son  controlling  such  partner  or  member.  If 
a  person  referred  to  In  (1),  (11)  or  (111)  Is  a 
corporation  or  If  the  statement  is  filed  by  a 
corporation  the  Information  called  for  by 
the  above  mentioned  Items  shall  be  given 
with  respect  to:  (a)  each  executive  officer  and 
director  of  such  corporation;  (b)  each  per¬ 
son  controlling  such  corporation;  and  (c) 
each  executive  officer  and  director  of  any 
corporation  ultimately  In  control  of  such 
corporation.  Executive  officer  shall  mean  the 
president,  secretary,  treasurer  and  vice  presi¬ 
dent  In  chage  of  a  principal  business  func¬ 
tion  (such  as  sales,  administration  or 


finance)  and  any  other  person  who  performs 
similar  policy  making  functions  for  the 
corporation.  It  Is  assumed  that  a  response  to 
an  Item  In  the  statement  is  made  with  re¬ 
spect  to  the  person  filing  the  statement  and 
to  all  other  persona  referred  to  In  this  in¬ 
struction  unless  there  la  a  specific  indication 
to  the  contrary. 

D.  Upon  termination  of  the  tender  offer 
the  bidder  shall  promptly  file  a  final  amend¬ 
ment  to  Schedule  14D-1  [|240.14d-100]  stat¬ 
ing  that  the  tender  offer  has  terminated,  the 
date  of  such  termination  and  the  results  of 
such  tender  offer.  Unless  there  has  been  a 
material  change  In  the  Information  previ¬ 
ously  reported  on  Schedule  14D-1  [§240.14d- 
100] ,  such  final  amendment  shall  be  deemed 
to  satisfy  the  reporting  requirements  of  Sec¬ 
tion  13(d)  of  the  Act. 

Item  1.  Security  and  Subject  Company 

(a)  State  the  name  of  the  subject  com¬ 
pany  and  Its  principal  business  address; 

(b)  State  the  exact  title  and  the  number 
of  shares  outstanding  of  the  class  of  equity 
securities  being  sought;  the  exact  amount 
of  such  securities  being  sought  and  the  price 
being  offered  therefor;  and 

(c)  Identify  the  principal  market  in  which 
such  securities  are  being  traded  and  state 
the  high  and  low  sales  prices  for  such  secu¬ 
rities  (or.  In  the  absence  thereof,  the  range 
of  high  and  low  representative  bid  quota¬ 
tions)  for  each  quarterly  period  during  the 
past  two  years. 

Item  2.  Identity  and  Background 

State  the  following  with  respect  to  the 
person  filing  this  statement: 

(a)  Name; 

(b)  Residence  or  business  address; 

(c)  Present  principal  occupation  or  em¬ 
ployment  and  the  name,  principal  business 
and  address  of  any  corporation  or  other  or¬ 
ganization  In  which  such  employment  or 
occupation  is  conducted; 

(d)  Material  occupations,  positions,  offices 
or  employments  during  the  last  5  years,  giving 
the  starting  and  ending  dates  of  each  and  the 
name,  principal  business  and  location  of  any 
business  corporation  or  other  organization 
in  which  such  occupation,  position,  office  or 
employment  was  carried  on; 

Instruction:  If  a  person  has  held  various 
positions  with  the  same  organization,  or  If 
a  person  holds  comparable  positions  with 
multiple  related  organizations,  each  and 
every  such  position  need  not  be  specifically 
disclosed. 

(e)  Whether  or  not,  during  the  last  6 
years,  such  person  has  been  convicted  In  a 
criminal  proceeding  (excluding  traffic  viola¬ 
tions  or  similar  misdemeanors)  and.  If  so. 
give  the  dates,  nature  of  conviction,  name 
and  location  of  court,  and  penalty  imposed, 
or  other  disposition  of  the  case; 

(f)  Whether  or  not,  during  the  last  5 
years,  such  person  was  a  party  to  a  civil 
proceeding  of  a  Judicial  or  administrative 
body  of  competent  Jurisdiction  and  as  a  re¬ 
sult  of  such  proceeding  was  or  Is  subject 
to  a  Judgment,  decree  or  final  order  enjoin¬ 
ing  future  violations  of,  or  prohibiting  ac¬ 
tivities  subject  to,  federal  or  state  securities 
laws  or  finding  liability  with  respect  to  such 
laws;  and.  If  so.  Identify  and  describe  such 
proceeding  and  summarize  the  terms  of  such 
Judgment,  decree  or  final  order;  and 

(g)  Citizenship. 

Item  3.  Past  Relationships,  Transactions 

or  Negotiations  With  the  Subject  Com¬ 
pany 

(a)  State  the  nature  and  approximate 
amount  In  dollars  of  business  relationship 

and  transaettone  between  the  person  HUng 

this  statement  or  Its  affiliates  and  the  subject 
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company  or  Its  affiliates  during  the  three 
years  preceding  the  tender  offer. 

(b)  Describe  any  contacts,  relationships, 
transactions  or  negotiations  during  the  three 
years  preceding  the  tender  offer  between  the 
person  filing  this  statement  or  its  affiliate* 
and  the  subject  company  or  its  affiliates  con¬ 
cerning:  a  merger  or  consolidation  with  or 
acquisition  of  the  subject  company  or  any 
of  its  subsidiaries;  a  tender  offer  for,  or 
other  acquisition  of,  securities  of  any  class 
of  securities  issued  by  the  subject  company; 
an  election  of  directors  of  the  subject  com¬ 
pany;  or  a  sale  or  other  transfer  of  a  mate¬ 
rial  amount  of  assets  by  the  subject  company 
or  any  of  its  subsidiaries. 

Item  4.  Source  and  Amount  or  Funds  or 
Other  Consideration 

State  the  source  and  the  total  amount  of 
funds  or  other  consideration  for  the  pur¬ 
chase  of  the  maximum  number  of  securi¬ 
ties  for  which  the  tender  offer  is  being  made. 
If  all  or  any  part  of  such  funds  or  other  con¬ 
sideration  are  directly  or  Indirectly  bor¬ 
rowed  or  similarly  obtained  for  the  purpose 
of  the  tender  offer,  identify  the  parties  to  the 
loan  agreement;  state  the  amount  of  such 
loan,  the  stated  and  effective  interest  rates, 
the  terms,  the  collateral  and  other  material 
terms  or  conditions  relative  to  such  loan 
agreement;  and  describe  any  plans  or  ar¬ 
rangements  to  finance  or  repay  such  loan,  or 
if  no  such  plans  or  arrangements  have  been 
made,  make  a  statement  to  that  effect.  If 
the  source  of  all  or  any  part  of  the  funds  to 
be  used  in  the  tender  offer  is  a  loan  made  in 
the  ordinary  course  of  business  by  a  bank  as 
defined  by  Section  3(a)(6)  of  the  Act,  the 
name  of  such  bank  shall  not  be  made  avail¬ 
able  to  the  public  if  the  person  filing  the 
statement  so  requests  in  writing  and  files 
such  request,  naming  such  bank,  with  the 
Secretary  of  the  Commission. 

Item  6.  Purpose  of  the  Tender  Offer  and 
Plans  or  Proposals  of  the  Bidder 

State  the  purpose  or  purposes  of  the  tender 
offer  for  the  subject  company’s  securities  and 
describe  any  plans  or  proposals  which  relate 
to  or  would  result  in: 

(a)  An  extraordinary  corporate  transac¬ 
tion  involving  the  subject  company  or  any 
of  its  subsidiaries,  including  but  not  limited 
to  mergers  and  liquidations: 

(b)  A  sale  or  transfer  of  a  material  amount 
of  assets  of  the  subject  company  or  any  of 
its  subsidiaries; 

(e)  Any  change  in  the  present  board  of 
directors  or  management  of  the  subject  com¬ 
pany,  including  any  plans  or  proposals  to 
change  the  number  of  term  of  directors  or 
to  fill  any  existing  vacancies  on  the  board. 

(d)  Any  material  change  in  the  present 
capitalization  or  dividend  policy  of  the  sub¬ 
ject  company; 

(e)  Any  other  material  change  in  the 
subject  company’s  business  or  corporate 
structure,  including,  if  the  subject  com¬ 
pany  is  a  registered  closed-end  investment 
company,  any  plans  or  proposals  to  make  any 
changes  in  its  investment  policy  for  which  a 
vote  would  be  required  by  Section  13  of  the 
Investment  Company  Act  of  1940; 

(f)  The  delisting  of  a  class  of  securities  of 
the  subject  company  from  a  national  secu¬ 
rities  exchange;  or 

(g)  A  class  of  equity  securities  of  the  sub¬ 
ject  company  becoming  eligible  for  termina¬ 
tion  of  registration  pursuant  to  Section  12(g) 
(4)  of  the  Act. 

Item  6.  Interest  in  Securities  of  the 
Subject  Company 

(a)  State  the  aggregate  number  and  per¬ 
centage  of  the  class  represented  by  such 
share*  beneficially  owned  (Identifying  those 
shares  in  which  there  Is  a  right  to  acquire) 
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by  each  person  named  in  Item  2  and  by  each 
associate  and  majority-owned  subsidiary  of 
such  person  giving  the  name  and  address  of 
any  such  associate  or  subsidiary. 

(b)  Describe  any  transactions  in  the  class 
of  securities  reported  on  that  were  effected 
during  the  past  60  days  by  the  persons  named 
in  response  to  paragraph  (a)  and  by  any 
executive  officer,  director  or  affiliate  or  any 
subsidiary  of  such  person. 

Item  7.  Contracts,  Arrangements,  Under¬ 
standings  or  Relationships  With  Respect 

to  the  Subject  Company’s  Securities 

Furnish  complete  Information  regarding 
any  contract,  arrangement,  understanding  or 
relationship  (legal  or  otherwise)  with  any 
person  with  respect  to  any  securities  of  the 
subject  company,  concerning  but  not  limited 
to  transfer  or  voting  of  any  of  such  securi¬ 
ties,  Joint  ventures,  loan  or  option  arrange¬ 
ments,  puts  or  calls,  guaranties  of  loans, 
guaranties  against  loss,  or  the  giving  or  with¬ 
holding  of  proxies,  naming  the  persons  with 
whom  such  contracts,  arrangements,  under¬ 
standings  or  relationships  have  been  entered 
into  and  giving  the  details  thereof.  Include 
such  information  for  any  of  such  securities 
that  are  pledged  or  otherwise  subject  to  a 
contingency  the  occurrence  of  which  would 
give  another  person  the  power  to  direct  the 
voting  or  disposition  of  such  securities,  ex¬ 
cept  that  disclosure  of  standard  default  and 
similar  provisions  contained  in  loan  agree¬ 
ments  need  not  be  included. 

Item  8.  Persons  Retained,  Employed 
or  To  Be  Compensated 

Identify  all  persons  and  classes  of  persons 
employed,  retained  or  to  be  compensated  by 
the  bidder,  or  by  any  person  on  the  bidder’s 
behalf,  to  make  solicitations  or  recommen¬ 
dations  in  connection  with  the  tender  offer 
and  describe  briefly  the  terms  of  such  em¬ 
ployment,  retainer  or  arrangement  for  com¬ 
pensation. 

Item  9.  Additional  Information 

Furnish  additional  information  including, 
but  not  limited  to,  the  following,  if  an  aver¬ 
age,  prudent  Investor  ought  reasonably  to  be 
informed  of  such  information  in  deciding 
whether  to  sell,  tender  or  hold  securities 
being  sought  in  the  tender  offer: 

(a)  The  bidder's  financial  statements  pre¬ 
pared  in  compliance  with  Form  10,  as 
amended  [  $  249.210  of  this  chapter]; 

(b)  Any  present  or  proposed  contracts,  ar¬ 
rangements,  understandings  or  relationships 
between  the  bidder  and  the  subject  company 
and/or  their  respective  executive  officers,  di¬ 
rectors  and  affiliates; 

(c)  Applicable  regulatory  requirements 
which  must  be  complied  with  or  approvals 
which  must  be  obtained  in  connection  with 
the  tender  offer; 

(d)  The  applicability  of  anti-trust  laws; 

and 

(e)  The  applicability  of  the  margin  re¬ 
quirements  of  Section  7  of  the  Act. 

ITEM  10.  Material  To  Be  FiLifo  as  Exhibits 

Furnish  a  copy  of : 

(a)  Tender  offer  material. 

(b)  Any  loan  agreement  referred  to  in 
Item  4. 

(c)  Any  document  setting  forth  the  terms 
of  any  contracts,  arrangements,  understand¬ 
ings  or  relationships  referred  to  in  Item  7 
or  Item  9(b). 

(d)  Any  and  all  opinions  prepared  by  legal 
counsel  pertaining  to  the  tender  offer,  includ¬ 
ing  but  not  limited  to,  the  applicability  of 
anti-trust  laws,  referred  to  In  Item  9(d) . 

(e)  In  an  exchange  offer  where  securities 
of  the  bidder  have  been  or  are  to  be  reg¬ 
istered  under  the  Securities  Act  of  1933,  the 
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prospectus  containing  the  information  to  be 
included  therein  by  Rule  434B  of  that  Act. 

(f)  Any  document  or  paper  relating  to  the 
tender  offer  filed  by  or  on  behalf  of  the 
bidder  in  any  court. 

(g)  Any  document  used  in  connection  with 
any  oral  solicitation  cr  recommendation  by 
or  on  behalf  of  the  bidder. 

Signature. — After  due  Inquiry  and  to  the 
best  of  my  knowledge  and  belief,  I  certify 
that  the  information  set  forth  in  this  state¬ 
ment  is  true,  complete  and  correct. 


(Date)  (Signature) 


(Name  and  Title) 

The  original  statement  shall  be  signed  by 
each  person  on  whose  beh'lf  the  statement 
is  filed  or  his  authorized  representative.  If 
the  statement  is  signed  on  behalf  of  a  per¬ 
son  by  his  authorized  representative,  evi¬ 
dence  of  the  representative’s  authority  to  sign 
on  behalf  of  such  person  shall  be  filed  with 
the  statement.  The  name  and  any  title  of 
each  person  who  signs  the  statement  shall 
be  typed  or  printed  beneath  his  signature. 

§  244.101  Schedule  14D-4. 

Securities  and  Exchange  Commission 

WASHINGTON,  D.C.  20549 

Schedule  14D-4 

Recommendation  Statement  Pursuant  to 
Section  14(d)  (4)  of  the  Securities  Exchange 
Act  of  1934. 

<  Amendment  No. - ) 


(Name  of  Person (s)  Filing  Statement) 


(Name  of  Subject  Company) 


(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities) 

Instruction :  Eight  copies  of  this  statement, 
including  all  exhibits,  should  be  filed  with 
the  Commission. 

Instructions:  A.  The  item  numbers  and 
captions  of  the  items  shall  be  Included  but 
the  text  of  the  items  is  to  be  omitted.  The 
answers  to  the  items  shall  be  so  prepared  as 
to  indicate  clearly  the  coverage  of  the  items 
without  referring  to  the  text  of  the  items. 
Answer  every  item.  If  an  item  is  Inapplicable 
or  the  answer  is  in  the  negative,  so  state. 

B.  Informa  ton  contained  in  exhibits  to  the 
statement  may  be  Incorporated  by  reference 
in  answer  or  partial  answer  to  any  item  or 
sub-item  of  the  statement  unless  it  would 
render  such  answer  incomplete,  unclear  or 
confusing.  Matter  incorporated  by  reference 
shall  be  clearly  identified  in  the  reference  by 
page,  paragraph,  caption  or  otherwise.  An  ex¬ 
press  statement  that  the  specified  matter  is 
incorporated  by  reference  shall  be  made  at 
the  particular  place  in  the  statement  where 
the  information  is  required. 

Item  1.  Security  and  Subject  Company 

State  the  title  of  the  class  of  equity  securi¬ 
ties  to  which  this  statement  relates  and  the 
name  and  principal  business  address  of  the 
subject  company. 

Item  2.  Tender  Offer  of  the  Bidder 

Identify  the  tender  offer  to  which  this 
statement  relates  and  the  name  and  principal 
business  address  of  the  bidder. 

Item  3.  Identity  and  Background 

(a)  State  the  name  and  business  addresr 
of  the  person  filing  this  statement. 

(b)  Describe  any  contracts,  agreements, 
arrangements,  understandings  or  relation¬ 
ships  between  the  person  filing  this  state - 


6.  1976 


PROPOSED  RULES 


33013 


ment  or  his  affiliates  and  (1)  the  subject  com¬ 
pany,  Its  executive  officers  or  directors,  or  (11) 
the  bidder.  Its  executive  officers  or  directors. 
In  this  regard.  It  may  be  necessary  to  describe 
actual  or  potential  conflicts  of  Interest  be¬ 
tween  the  person  filing  this  statement  or  his 
afllllates  and  the  subject  company,  the  bidder 
or  their  respective  affiliates,  such  as  a  deter¬ 
mination  by  the  person  filing  this  statement 
or  his  affiliates  to  accept  or  reject  the  bidder’s 
tender  offer;  any  contracts,  agreements,  ar¬ 
rangements  or  understandings,  either  formal 
or  Informal,  relating  to  employment;  or  other 
relationships  with  the  subject  company,  the 
bidder  or  their  respective  affiliates. 

Item  4.  The  Solicitation  or  Recommendation 

State  whether  the  solicitation  or  recom¬ 
mendation  Is  In  support  of  or  opposed  to  the 
tender  offer  and  the  reasons  for  and  bases  of 
such  solicitation  or  recommendation. 

Item  5.  Persons  Retained,  Employed  or  to 

BE  COMPENSATED 

Identify  any  person  or  class  of  persons  em¬ 
ployed,  retained  or  to  be  compensated,  by  the 
person  filing  this  Schedule  or  by  any  person 
on  his  behalf,  to  make  solicitations  or  rec¬ 
ommendations  to  security  holders  and  de¬ 
scribe  briefly  the  terms  of  such  employment, 
retainer  or  arrangement  for  compensation. 

Item  6.  Recent  Transactions 

Furnish  Information  as  to  transactions  In 
the  securities  referred  to  In  Item  1  which 
were  effected  during  the  past  60  days  by  the 
person  (s)  named  in  response  to  Item  3(a) 
and  by  any  executive  officers,  directors,  affili¬ 
ates  or  subsidiaries  of  such  person. 

Item  7.  Material  to  be  Filed  as  Exhibits 

(a)  Copies  of  any  written  solicitation  or 
recommendation  and  copies  of  any  document 
used  In  connection  with  an  oral  solicitation 
and  recommendation  referred  to  In  Item  4. 

(b)  Copies  of  any  contract,  agreement,  ar¬ 
rangement,  understanding  or  document  re¬ 
lating  to  any  relationship  described  In  Item 
3(b). 

(c)  Copies  of  any  document  or  paper  filed 
in  any  court  by  or  on  behalf  of  the  person 
filing  this  statement  which  relates  to  litiga¬ 
tion  concerning  the  tender  offer. 

Signature. — After  due  Inquiry  and  to  the 
best  of  my  knowledge  and  belief,  I  certify 
that  the  Information  set  forth  In  this  state¬ 
ment  la  true,  complete  and  correct. 


(Date)  (Signature) 


(Name/Title) 


The  statement  shall  be  signed  by  each  per¬ 
son  on  behalf  of  whom  the  statement  is  filed 
or  his  authorized  representative.  If  the  state¬ 
ment  Is  signed  on  behalf  of  a  person  by  his 
authorized  representative,  evidence  of  the 
representative’s  authority  to  sign  on  behalf 
of  such  person  shall  be  filed  with  the  state¬ 
ment.  The  name  and  any  title  of  each  per¬ 
son  who  signs  the  statement  shall  be  typed  or 
printed  beneath  his  signature. 

2.  Section  240.14e-l  and  Section  240.- 
14e-2  are  proposed  to  be  added  to  Title 
17  CFR  Part  240  to  read  as  follows: 

Fraudulent  Tender  Offer  Practices 

~§  240. lie—  1  Furnishing  of  stockholder 
and  other  lists. 

It  shall  constitute  a  fraudulent,  decep¬ 
tive,  or  manipulative  act  or  practice 
within  the  meaning  of  Section  14(e)  of 
the  Act,  for  any  subject  company  with  a 
class  of  equity  securities  referred  to  in 
Section  14(d)(1)  of  the  Act  to  fail  to 
furnish,  upon  the  written  request  of  any 
bidder  planning  to  make  a  tender  offer 
for  such  securities,  the  most  recent  lists 
in  the  possession,  or  under  the  control,  of 
the  subject  company  of  the  names  and 
addresses  of  the  holders  of  record  of  such 
securities;  and  the  security  position  list¬ 
ings,  if  any,  from  Depository  Trust  Com¬ 
pany  and  similar  clearing  agencies, 
within  two  business  days  after  receipt  of 
such  written  request,  provided  that 

(a)  The  bidder  has  filed  a  Schedule 
14D-1  18  240.14d-1001  pertaining  to  the 
tender  offer  with  the  Commission; 

(b)  The  bidder  undertakes  in  writing 
to  the  subject  company  that  such  lists 
will  be  used  exclusively  in  connection 
with  the  tender  offer  and  extensions 
thereof ; 

(c)  the  bidder  represents  in  writing  to 
the  subject  company  that  the  reasonable 
costs  incurred  by  the  subject  company  in 
furnishing  the  lists  will  be  promptly  paid 
by  the  bidder;  and 

(d)  the  bidder  undertakes  in  writing 
to  mail,  at'  its  own  expense,  a  copy  of  the 
tender  offer  material  to  each  person 
whose  name  appears  on  the  list  of  stock¬ 
holders  and  to  furnish,  at  its  own  ex¬ 


pense,  the  number  of  sets  of  the  tender 
offer  materials  requested  by  participants 
whose  names  appear  on  the  clearing 
agency’s  security  position  listings. 

§  240. 14e— 2  Unlawful  tender  offer  prac¬ 
tices. 

It  shall  constitute  a  fraudulent,  de¬ 
ceptive,  or  manipulative  act  or  prac¬ 
tice  within  the  meaning  of  Section  14(e) 
of  the  Act,  whenever  a  bidder: 

(a)  Makes  a  tender  offer  which  does 
not  remain  open  for  at  least  fifteen  busi¬ 
ness  days  from  the  date  such  tender  offer 
is  first  published,  sent  or  given  to  security 
holders; 

(b)  Increases  the  offered  considera¬ 
tion  or  the  dealer’s  soliciting  fee  to  be 
given  in  a  tender  offer  unless  such  offer 
remains  open  for  at  least  ten  business 
days  after  the  date  of  the  notice  of  such 
increase; 

(c)  Does  not  pay  the  offered  consid¬ 
eration  or  return  the  securities  deposited 
by  or  on  behalf  of  security  holders  within 
ten  business  days  after  the  termination 
of  a  tender  offer;  or 

(d)  Extends  the  length  of  a  tender 
offer  without  issuing  a  press  release  or 
other  public  announcement  within  one 
business  day  after  the  scheduled  expira¬ 
tion  date  stating  the  approximate  num¬ 
ber  of  securities  deposited  at  the  time  of 
the  scheduled  expiration  date. 

(Sec.  23(a),  48  Stat.  901;  Sec.  203(a) .  49  Stat. 
704;  Sec.  8,  49  Stat.  1379;  Sec.  3.  82  Stat.  455; 
Secs.  3-5,  84  Stat.  1497;  8ec.  18.  89  Stat.  155; 
15  U.S.C.  78n(d),  78n(e),  78w(a).) 

The  Commission  hereby  proposes  for 
comment  proposed  Rules  14d-l,  14d-2, 
14d-3,  14d-4,  14d-5,  14d-6,  14d-7,  14d-8, 
14e-l  and  14e-2  and  Schedules  14D-1 
and  14D-4  pursuant  to  Sections  14(d)  (1), 
14(d)(4),  14(d)(5),  14(d)(8),  14(e)  and 
23(a)  of  the  Exchange  Act. 

By  the  Commission. 

Dated:  August  2, 1976. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.76-22853  Filed  8-5-76;8:45  am 
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